“Bring Your Gun to Work”
Laws and

Gun violence and guns in the workplace are front page news.
In addition to the obvious concerns raised in the wake of re-
cent tragic events, an underlying legal question emerges:
What are the requirements and limitations faced by employers
seeking to protect employees from acts of violence that occur
in the workplace? In just the last few decades, the law of work-
place violence prevention has developed under the umbrella of
employment law. Significant progress has been made; howev-
er, further progress is necessary—and possible—to fully protect
employees at their place of work.
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Workplace Violence
Prevention

n Dec. 14, 2012, the world was shak-

en when an intruder, armed with four

firearms and hundreds of rounds of
ammunition, shot his way through the locked
doors of an elementary school and killed 20
children and six adults, wounded two other
individuals, and then shot and killed him-
self as emergency responders arrived at the
scene. The tragedy at Sandy Hook elemen-
tary school in Newtown, Conn., shocked,
devastated, and baffled the general popula-
tion. Among the shared sentiments was a
collective sense of disbelief that such a large-
scale, violent tragedy could occur anywhere,
much less at an elementary school—suppos-
edly one of the safest environments for young
children and most secure workplaces for
teachers, administrators, and staff.

Unfortunately, mass, public acts of violence occur all too
frequently in today’s society. In 2011, a man opened fire at a
constituent meeting held in a supermarket parking lot in Casa
Adobes, Ariz., shooting U.S. Representative Gabrielle Giffords
point-blank in the head, and killing six people—including a nine-
year-old girl and a federal judge.

Less than a week prior to the shooting at Sandy Hook, a
shooting at a shopping mall in Clackamas, Ore., left another two
individuals dead. Then, just ten days following Sandy Hook, in
West Webster, N.Y., a man shot and killed two firefighters and
seriously wounded two others after they responded to a fire he
had set as a trap for them. Less than a month after Sandy Hook,
a 16-year-old high school student brought a shotgun to school

and critically wounded a fellow student.

Since the 1999 Columbine High School massacre, more than
30 other school shootings have occurred in the United States. In
2012 alone, at least 16 mass shootings occurred in the United
States, leaving at least 88 individuals dead and numerous more
injured. Most recently, the bombs that exploded near the finish
line of the Boston Marathon in April 2013 and the fatal shooting of
a campus security guard at MIT in the following days demonstrate
that the problem of gun violence continues in today’s society.

One issue that arises in light of these tragedies is how best
to protect individuals from acts of violence in public or semi-
public environments. Employers are one of many groups forced
to grapple with this issue, as they have a particular concern
and duty regarding how best to protect employees and other
individuals from such violence at their places of business. For
the most part, the mass shootings described above took place
in workplaces and involved employees as well as members
of the public. In response to the specific concern regarding
employees, the law of workplace violence has begun to develop
in recent years and will continue to evolve based on the coun-
try’s responses—both political and social—to such tragic acts of
violence in our society.

This article provides a general overview of the body of law
that has developed regarding workplace violence and its preven-
tion. Thereafter, it examines the increasing conflict between
employer policies banning guns in the workplace and a new
trend among states to pass laws allowing employees to carry
guns to work and keep them locked in their cars, often in their
employers’ parking lots. This topic of widespread disagreement
has entered the courtroom and is working its way through state
and federal appellate courts.

This article offers a few practical tips for lawyers who are
seeking to address workplace violence issues in their own offices
and in the workplaces of those they serve and then concludes
by showing that unprecedented opportunities exist for imple-
menting a national policy on maintaining a safe workplace while
respecting the full impact of the Second Amendment right to
bear arms.
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Brief History of the Laws Regulating Workplace Violence

Workplace violence has been, and continues to be, a considerable
challenge in the United States. The scope of this problem is vast.

Violence has consistently ranked among the top four causes
of death in workplaces during the past 15 years.! More than 3,000
people died from workplace homicide between 2006 and 2010.%
Close to 20 percent of all violent crime in the United States occurs
in the workplace.?

The scope of workplace violence reaches far beyond the highly
publicized instances of extreme physical violence such as those
described above. The National Institute for Occupational Safety
and Health (NIOSH) broadly defines workplace violence as “any
physical assault, threatening behavior, or verbal abuse occurring in
the work setting.” Further, NIOSH broadly defines a workplace as
“any location, either permanent or temporary, where an employee
performs any work-related duty.” This definition includes, but is
not limited to, the building, surrounding perimeters, parking lots,
field locations, clients’ homes, and the roadways to and from work
assignments.® From this definition, workplace violence is divided
into three categories: homicide, physical assault, and harassment or
intimidation. According to NIOSH, a shocking 40 percent of employ-
ees have been victims of workplace violence in at least one of these
three contexts.”

Until the 1990’s, very little attention was devoted to prevent-
ing workplace violence. Public opinion began to change on July
1, 1993, when a businessman with a simmering grudge entered
the law offices of Petit & Martin at 101 California Street in San
Francisco and killed eight people and injured six more within a
span of fifteen minutes. Two years later, the 145-attorney firm
was dissolved. Out of this tragedy arose a widely publicized gun
control movement. Perhaps even more significantly, the 101
California Street episode focused national attention on violence
taking place in the workplace and the then fledgling efforts to
prevent such violence with a multidisciplinary response.

Along with other pioneers, Dr. Christopher Hatcher, a professor
of psychology at the University of California’s San Francisco Medical
School, theorized that workplace violence did not happen randomly.
Dr. Hatcher contended that employers could do more than expand
their security staff and respond to violence when it occurred;
employers could adopt policies on workplace violence prevention,
identify early warning signs, train frontline managers on what to
observe, and encourage employees to report threats.

Essential to this approach is the employer’s formation of a mul-
tidisciplinary team to evaluate threats and mobilize appropriate
responses. The team includes representatives from management,
human resources, security, and legal.® A resource to the team is
a psychologist, psychiatrist, or senior security professional spe-
cially trained in threat assessment. Hatcher’s approach recognized
a developing body of law regarding the employer’s duty to provide
a safe workplace and protect employee and visitor rights, as well as
protect the rights of the perpetrator. In assessing warning signs and
responding, the law of the workplace is an essential consideration.

In the last three decades, this new subspecialty of employment
law has developed extensively. Heightened attention and new regu-
lations have accounted for marked improvements in this area of law
within a relatively short timeframe. Among these advancements are
state statutes that allow employers to obtain restraining orders and
personal injunctions on behalf of their employees who are being
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harassed or threatened, state legislation prohibiting workplace bul-
lying, and developing protections for employees who are victims of
domestic violence. In 1994, California passed the Workplace Vio-
lence Safety Act, which allows employers to obtain injunctions or
temporary restraining orders on behalf of their employees to protect
employees against violence in the workplace.” Many states followed
California’s lead and enacted similar legislation allowing employers
to obtain restraining orders or injunctions on behalf of their employ-
ees. Today, most states allow employers to obtain restraining orders
on behalf of their employees in at least some situations.

In an additional effort to protect employees’ interests, in 2011,
Connecticut became the first state to require that paid sick leave be
provided to employees that they may use to seek help if they are
victims of domestic violence.'’ Similar ordinances have been passed
in Seattle, Wash., and Milwaukee, Wisc.!! Another form of workplace
protection for victims of domestic violence is recognition as a pro-
tected category under employment anti-discrimination laws. New
York recently added to its list of protected categories a person’s
status as a victim of domestic violence.'?

Finally, on the issue of workplace bullying, since 2003, twenty-
one states have introduced bills to prohibit workplace bullying,
although none of these bills has yet become law."® These bills are

Dr. Christopher Hatcher, a professor of
psychology at the University of California’s
San Francisco Medical School, theorized
that workplace violence did not happen

randomly.

mostly variations of the Healthy Workplace Bill, which was drafted
and promoted by the Workplace Bullying Institute, a private orga-
nization that was founded in 1997 to raise awareness and combat
workplace bullying. These examples illustrate the progress that
has been made in recent years to protect employees’ safety at their
workplaces.

This multidisciplinary approach has proved extremely success-
ful in reducing and preventing acts of workplace violence. Indeed,
workplace homicides have been reduced by more than 50 percent
since 1994.** Additionally, from 2002 to 2009, the rate of nonfatal
workplace violence declined by 35 percent, following a 62 percent
decline from 1993 to 2002."> Unfortunately, episodes of violence
continue to occur all too frequently. Consequently, continued
efforts to further develop this area of law remain necessary.

Even in light of the decreasing overall number of workplace
homicides and instances of nonfatal workplace violence, certain
industries and demographic groups remain uniquely at risk for job-
related homicide. For example, of the 105 work-related deaths of
first-line supervisors and managers of retail sales workers in 2005,
70 percent were classified as homicides. By comparison, homicides
accounted for only 41 percent of the 123 workrelated deaths of
police officers in that same year.'® Recently, schools—primary,
secondary, and post-secondary—have gained significant media
attention as a new environment particularly susceptible to acts of
mass violence.



According to the Department of Labor, in 2009 nearly 81 per-
cent of all workplace homicides were caused by shootings.!” The
Bureau of Labor Statistics’ Census of Fatal Occupational Injuries
reports that assaults and violent acts accounted for 17 percent of
all workplace fatalities in 2011. Approximately two-thirds of these
deaths have been classified as homicides. Men suffered a dispropor-
tionately larger share of all fatal workplace injuries, accounting for
92 percent. However, women were more than twice as likely as men
to be the victim of a workplace homicide.!®

The total cost of all workplace violence is now estimated to
exceed $120 billion annually.

Federal Regulation of Workplace Violence

The federal statute that generally governs workplace violence
is the Occupational Safety and Health Act (OSHA). This act, which
became effective in 1970, is enforced by the Occupational Safety
and Health Administration (OSHA Administration). The act and the
OSHA Administration mostly focus on regulating inherently danger-
ous industries, such as those that expose employees to hazardous or
toxic materials, as well as protecting employees from occupational
health and safety risks such as catastrophic accidents (i.e., explo-
sions, improper use of equipment).

The federal requirement for employers to protect employees
from acts of workplace violence arises from the statute’s General
Duty Clause, which requires employers to provide their employees a
place of employment “free from recognized hazards that are causing
or are likely to cause death or serious physical harm.”*”

In recent years, the OSHA Administration has published litera-
ture and guidelines that are aimed at defining investigation proce-
dures for incidents of workplace violence, especially for industries
particularly susceptible to acts of violence. Under the September
2011 directive regarding enforcement procedures for investigating
all incidents of workplace violence (including nonfatal incidents),
OSHA field offices may find employers that fail to reduce or eliminate
“serious recognized hazards” to be in violation of the General Duty
Clause.?’ To that end, field officers are directed to “gather evidence
to demonstrate whether an employer recognized, either individually
or through its industry, the existence of a potential workplace vio-
lence hazard affecting his or her employees.”!

The directive encourages a “focus on the availability to employ-
ers of feasible means of preventing or minimizing such hazards,” but
it also provides that it is the employer’s responsibility to employ the
most effective feasible controls available to protect its employees
from acts of workplace violence.?

The OSHA Administration uses this General Duty Clause to encour-
age employers to take steps to prevent injury to employees, including
those occurring from incidents of workplace violence. The OSHA
Administration has developed guidelines that focus on preventing
workplace violence in health care and social service operations, as well
as in the late-night retail industry. Also OSHA has noted that it will
continue to issue citations for workplace violence under the General
Duty Clause where criminal activity endangers workers. Many states
have supplemented the federal OSHA and corresponding regulations
with additional state legislation aimed at protecting employees from
various workplace dangers, including workplace violence.

Guns at the Workplace

Generally, trends among state legislatures have moved toward

providing additional protections to employees with regard to work-
place violence, such as the new protections for employees who
are victims of domestic violence, prohibitions against workplace
bullying, and legislation that allows employers to obtain restrain-
ing orders and injunctions on behalf of their employees. Special-
ized safety statutes have also been enacted to provide workplace
violence prevention procedures and mandatory staff training in
hospitals, which have been identified as a workplace environment
with specific safety susceptibilities.?

More often than not, providing these protections to employ-
ees results in additional regulations and obligations placed on
employers, and frequently increases the potential liability to which
employers are exposed. However, one current legislative trend that
seems to run counter to this general pattern of protection by way
of additional regulation is the “bring your gun to work” movement.
In short, “bring your gun to work” statutes prohibit employers from
prohibiting guns on their premises—at least in their parking lots.
Indeed, in general, these laws expressly permit individuals to keep
firearms locked in their vehicles in employer parking lots and pro-
hibit employers from establishing work rules to the contrary.

This trend began in 2002, after a widely publicized event in Okla-
homa, in which an employer terminated several employees for pos-
sessing firearms in their vehicles on the employer’s property. The
Oklahoma legislature responded by amending the Oklahoma Self-
Defense Act to ban employers from establishing “any policy or rule
that has the effect of prohibiting” its employees from “transporting
and storing firearms in a locked vehicle” in company parking lots.?

Since then, 19 states have passed laws that permit employees
to store guns in their vehicles at work.? This trend is likely to con-
tinue, as similar bills were introduced in 16 additional states in 2011.
Alaska passed a bill in 2005 similar to Oklahoma’s stating that legal
gun-owners may maintain firearms in their locked vehicles even
when on property where the property owner forbids them.

In April 2008, Florida passed a law permitting Florida residents
with a concealed handgun permit to store firearms in their locked
vehicles at work.?” The broadly written Florida law also prohibits
employers from discriminating against employees, customers, or
invitees who assert their rights under it.?

Similarly, in May 2008, Georgia passed a law prohibiting employ-
ers from preventing employees and customers from storing guns in
their vehicles on the employer’s property.? Louisiana passed its ver-
sion of this law in July 2008.%° Arizona, Indiana, Kansas, Kentucky,
Michigan, Minnesota, Mississippi, Missouri, Nebraska, and Utah
have similar laws, and in 2011, four states, Maine, North Dakota,
Texas, and Wisconsin, added their own. Numerous other states are
likely to follow.?! To date, no state has reached so far as to permit
employees to bring guns into the actual workplace if prohibited by
their employer.

The effect of such prohibitions on employer policies regarding
workplace violence is plainly evident. In response to these laws, one
Oklahoma federal district court ruled that state laws banning such
employer policies were entirely preempted by the federal OSHA.*
The court determined that not allowing employers to pass such pro-
hibitions was a violation of an employer’s general duty under OSHA
to protect workers from “recognized hazards that are causing or are
likely to cause death or serious physical harm.” The court opined
that the laws were in direct defiance of an employer’s attempt to
promote safety in the workplace.
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A Florida district court analyzing the same argument in 2008,
however, rejected the Oklahoma court’s decision, and upheld the
law prohibiting employers from developing policies to restrict
employees from storing guns in workplace parking lots.*

Then, in 2009, the Tenth Circuit Court of Appeals overturned the
Oklahoma district court’s prior ruling and held that OSHA did not
preempt the state gun law.* In reaching its conclusion that the Okla-
homa statute was not preempted by OSHA, the court reasoned that:

Because the absence of any specific OSHA standard on
workplace violence is undisputed, the district court correctly
recognized that the only possible area of OSH Act preemption
was under the general duty clause and the OSH Act’s over-
arching purpose. Thus, in finding preemption, the district
court held that gun-related workplace violence was a “recog-
nized hazard” under the general duty clause, and, therefore,
an employer that allows firearms in the company parking lot
may violate the OSH Act. We disagree. OSHA has not indicat-
ed in any way that employers should prohibit firearms from
company parking lots. OSHA’s website, guidelines, and cita-
tion history do not speak at all to any such prohibition. In fact,
OSHA declined a request to promulgate a standard banning
firearms from the workplace. [...] In declining this request,
OSHA stressed reliance on its voluntary guidelines and
deference “to other federal, state, and local law-enforcement
agencies to regulate workplace homicides.” OSHA is aware of
the controversy surrounding firearms in the workplace and
has consciously decided not to adopt a standard. Thus, we
are not presented with a situation where the general duty
clause applies because OSHA has been unable to promulgate
a standard for an “unanticipated hazard.*

Implicit in the Tenth Circuit’s opinion is the notion that, were
the OSHA Administration to issue on-point regulations that allowed
employers to prohibit employees from bringing guns onto their
premises, such a regulation—which would directly conflict with the
state gun laws—would preempt those conflicting state laws.

To date, the OSHA Administration has not taken any steps to
enact such regulations. However, if it were to do so, then the legal
climate regarding these “bring your gun to work” laws could be
significantly altered.

Conversely, state “bring your gun to work” laws are gaining cred-
ibility and recognition in state court. After being upheld by both
the Florida district court and the Tenth Circuit, these laws have
now become factors in wrongful termination cases. For example,
in Mitchell v. University of Kentucky, the Kentucky Supreme
Court applied that state’s law against prohibitions on possessing
firearms in vehicles to overturn a summary judgment dismissal of
the plaintiff’s public policy-based wrongful discharge claim.?” The
plaintiff, who had been employed at-will as an anesthesia technician
at the University of Kentucky Medical Center, was fired after uni-
versity officials learned that he had a licensed firearm in his vehicle
on university property. In reviving his wrongful discharge suit, the
Kentucky Supreme Court held that his “discharge was contrary to
a fundamental and well-defined public policy, i.e., the right to bear
arms, as evidenced by the Kentucky Revised Statutes.”®

The Mitchell decision is notable for numerous reasons, including
the court’s willingness not only to further narrow the employment-
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at-will doctrine but also to limit the state laws that give public uni-
versities the authority to broadly restrict firearms on their property.
Additionally noteworthy is the view of the Kentucky Supreme Court
that public policy favors an individual’s right to carry a firearm onto
his or her employer’s property—completely inapposite to the posi-
tion of the Oklahoma district court in 2007.

Similar wrongful discharge litigation has ensued in Indiana,* and
other cases will undoubtedly follow as employers struggle to balance
the need to ensure a safe workplace with laws allowing employees to
maintain firearms on company property.

Particularly noteworthy is the potentially conflicting situation
created by these state gun laws for employers. Generally, and
for many reasons, employers are wary of increased governmental
workplace regulations. Certain workplace regulations result in high
administrative costs, reductions in production, and little proven
benefit to employees and consumers. Additionally, such regulations
can eliminate jobs and lead to expensive, time-consuming litigation.
Here, however, the scenario created by these state gun laws creates
an anomalous situation in which additional federal regulation may
be the most desirable outcome for employers. Effectively, the state
gun laws, as written, constitute a form of workplace regulation, by
prohibiting employers from prohibiting firearms, and thus requiring
employers to permit firearms on their property.

Employers almost unanimously favor being able to prohibit or
limit the presence of firearms on their property, whether it is part
of a workplace violence prevention policy or business risk reduc-
tion effort.*’ Being free of the obligation to permit firearms on their
premises would allow employers to determine the gun control rules
most appropriate to their respective places of business.*!

In the wake of recent tragic events involving shootings in public
places, and with the political task force on gun control being put
into effect, the time may be coming for the OSHA Administration
to reevaluate its position on workplace violence and adopt more
stringent regulations that move from voluntary to compulsory com-
pliance.

The U.S. Postal Service: A Brief Case Study in Workplace Vio-
lence Prevention

Beginning in 1983 and continuing for over a decade, a number of
widely publicized instances of workplace violence occurred involv-
ing United States postal workers. The U.S. Postal Service had never
experienced more instances of workplace violence than the national
average. However, because of its size, and the attention that these
events received, it seemed like workplace violence was a regular
occurrence. If a post office had a shooting it was national news and
frequently became the subject of Congressional hearings, whereas
a similar event in a local fast food restaurant often was treated as
second page news. In the early 1990’s, when workplace violence
was claiming an average of four deaths a day, and the U.S. Postal
Service’s workforce over several years produced 40 deaths (one
percent of the reported workplace homicides), the term “going
postal” became interchangeable with workplace violence. Congress,
the media, and the public demanded action.

In 1995, the U.S. Postal Service forcefully responded with many
strong measures in an attempt to address and prevent future acts of
violence. The programs implemented by the Postal Service included
a zero tolerance policy for workplace violence, prohibition of unau-
thorized firearms, better selection methods used during hiring,



violence awareness training, threat assessment and crisis manage-
ment training and implementation, improved dispute resolution
mechanisms, and “soft exit” strategies for terminations.

Contrary to the expectations of some of the skeptics, these pro-
grams and the sincere commitment of the U.S. Postal Service were
extremely successful in markedly reducing workplace violence rates
in all categories. Workplace homicides, physical assaults, and espe-
cially verbal assaults and threats fell to less than half the national
average for comparable sized employers.*

This anecdotal “success story” suggests that positive change is
possible and may be within reach for employers that seek to reduce
the risk of workplace violence occurring at their place of business.
Indeed, it has been demonstrated that employers and entities that
commit to eliminating threats of workplace violence are able to
make marked improvements within a relatively short timeframe.

The law of workplace violence has greatly facilitated and encour-
aged these positive developments, notwithstanding the growth of
“bring your gun to work” laws. Accordingly, in light of recent tragic
events, the time is ripe for employers to take action to eliminate risk
factors that exist in their workplaces and reduce the risk of future
violence and harm. Below are a few practical tips that concerned
lawyers can help implement in their own offices and can recom-
mend to clients who want to reduce the chance that their business
will become a statistic.

Generally, and for many reasons,
employers are wary of increased
governmental workplace regulations;
certain regulations result in high
administrative costs, reductions in
production, and little proven benefit to
employees and consumers. Effectively,
the state gun laws, as written, constitute
a form of workplace regulation, by
prohibiting employers from prohibiting
firearms, and thus requiring employers to

permit firearms on their property.

Practical Steps That Can Be Taken (and/or Recommended)
Immediately

Practical ways to reduce the likelihood of future instances of
workplace violence include the use of proper prescreening tech-
niques, consistent enforcement of workplace rules, use of employee
assistance programs and/or other pertinent healthcare resources,
and reliance on the legal protections already available to individuals.

Increasingly, employers face an obligation to investigate an
employee’s propensity for violence prior to offering employment.
The case law in this area has been generated under the tort of negli-

gent retention.”” Establishing procedures for background investiga-
tion and considering the use of screening tests are essential parts
of any overall plan to minimize workplace violence.* An employer
may even be held liable for failing to perform applicant background
checks and employee investigations. Current statutory and common
law sources of liability include negligent hiring and retention, negli-
gent failure to warn intended victims, breach of an implied contract
or covenant of good faith and fair dealing, occupational safety and
health acts (especially with respect to the explicit regulatory duty
to provide a safe work environment), intentional or negligent inflic-
tion of emotional distress, assault, battery, and equal employment
opportunity laws.*

Another important step for employers in preventing workplace
violence is to inform its employees of what it considers to be unac-
ceptable behavior, and strictly require all employees, managers, and
clients to adhere to this standard. A policy prohibiting workplace
harassment, threats, and violence should be developed and imple-
mented as part of each employee’s individual onboarding paper-
work. Employees should feel free to raise concerns of workplace
harassment, threats, and/or violence to their supervisors, human
resources, or even an outside “hotline.” Consistent application of the
employer’s disciplinary procedures for infractions of the employer’s
workplace violence policy, as well as appropriate reliance on alter-
native resources, such as employee assistance programs, will likely
decrease the chances of workplace violence. Additionally, proper
and consistent application of effective policies will likely result in
earlier detection of inappropriate behavior, which helps to eliminate
threats of violence prior to escalation.

Employers should also consider providing resources to employ-
ees in the unfortunate event that an instance of workplace violence
does occur. Affected employers should be provided with referrals
to appropriate resources and/or healthcare providers to ensure
that their physical and mental well-being is appropriately being
addressed. Such resources include counseling, access to employ-
ee assistance programs, and occupational trauma experts being
brought in for consultations.

With healthcare costs rising, it is increasingly important for
employers to be knowledgeable about the resources available to
their employees and, where necessary, to guide their employees to
make effective use of available healthcare programs. Of course, to
increase effective participation, employees should be assured that
such treatment is confidential.

Additional strategies abound for employers who seek to provide
healthier, safer, and more secure workplaces for their employees,
but these very simple, practical ways to reduce the likelihood
of future workplace violence are ones that can be implemented
quickly, easily, and painlessly by virtually any employer.

The Future of Workplace Violence Law and the Duty to Maintain
a Safe Workplace

Workplace violence is a relatively new area of law with a short,
yet robust, history. Since the 1990’s, a number of talented and
dedicated professionals from a variety of social sciences have coop-
erated to form a multidisciplinary approach that has significantly
reduced the number of instances of workplace violence to provide a
safer and more secure workplace for all U.S. employees.

Of course, significantly more progress needs to be made to
reduce and eliminate the threats of violence still present in our
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society. The issue of gun control is at the forefront of the nation’s
attention and, as always, is a topic of heated and passionate debate.
However, regardless of political affiliation, the issue of guns in the
workplace is a recent developing area of law, impacting employers,
employees, and the general public.

One other consideration in this brewing debate, of course, is how
the U.S. Supreme Court’s decision in District of Columbia v. Hell-
er,*® will impact the proliferation of these “take your gun to work”
laws.*” However, in the last analysis, the issue of whether employers
have a right to maintain rules and regulations regarding the pres-
ence of guns in their workplace is different from the national debate
on the Second Amendment, the right to purchase guns, and the
imposition of limitations regarding the purchase of guns.

Nothing in the workplace debate limits gun ownership or the
right to maintain a weapon outside the workplace. Some employers
hire armed security and a few others allow employees to use weap-
ons in self-defense. However, the vast majority of employers, even
including many who support an individual’s Second Amendment
rights, believe that weapons should not be in their workplaces, and
that they, as employers, have the right—as well as the obligation—
to regulate weapons, including firearms, on their premises.

With the full attention of the nation and our political leaders,
it is entirely possible that the OSHA Administration will recognize
that, as part of their legal obligation to maintain a safe workplace,
employers have a duty to develop reasonable policies concerning
guns in the workplace, including the right to prohibit their pres-
ence. Thereafter, it will be for the federal courts and potentially
the Supreme Court to decide whether conflicting state laws can
withstand federal preemption. ©
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able pretrial rulings, or successful juror selection. Or, perhaps the
company wants to go to trial to send a message to plaintiffs’ counsel,
other plaintiffs’ attorneys, or to the public. If the company has a
strong case, it may opt to have a bellwether trial, both to “test the
waters” and to resolve key issues of liability that will serve as a pat-
tern for the remaining tort cases. While there is some opportunity
to course-correct after a failed bellwether trial, the optimum result
is to carefully select the first test plaintiffs to enhance the likelihood
of a defense verdict. An early win can send a message to the public
and the plaintiffs’ bar, and incentivize the favorable resolution of any
remaining claims. ©
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