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THE EMERgINg NEW WORKFORCE:
2009 Employment and Labor Law Solutions for Contract Workers, Temporaries, and Flex-Workers

I. INTRODUCTION 

The current econom�c recess�on, character�zed by former 
Federal Reserve Cha�rman Alan Greenspan as the “longest and 
deepest” s�nce the “Great Depress�on” of the �930s,1  has �mmersed 
employers �n a battle to reduce labor costs.  In the �nstant era of 
downs�z�ng, the pr�nc�pal focus has become �mmed�ate surv�val 
plann�ng.  Layoffs, overhead cost cuts, cost aud�ts, and other 
efforts to s�mply rema�n afloat are the real�ty for management 
across the nat�on. But, unquest�onably, another day �s com�ng. 
Many econom�sts now pred�ct that the recess�on, wh�ch began �n 
2007, w�ll end or be �n �ts final stages �n the second half of 2009.2 

W�th expectat�ons (and hopes) that the recess�on w�ll be over 
�n 20�0, what should employers do to take �mmed�ate advantage 
of the com�ng upturn as �t �mpacts the labor force? One opt�on �s 
to rema�n r�g�dly focused on conta�n�ng costs wh�le wa�t�ng for 
the recovery. Th�s approach �s all too common not necessar�ly 
as a consc�ous cho�ce, but as a cond�t�on of paralys�s when 
encounter�ng deep d�sappo�ntment. The pr�ce pa�d for fa�l�ng 
to plan for the com�ng changes w�ll be the loss of compet�t�ve 
advantage. Employers that prepare now for the new emerg�ng 
workforce of 20�0 w�ll be far better pos�t�oned to embrace the 
new workforce and meet legal compl�ance requ�rements.

The purpose of th�s Report �s to prov�de employers w�th the 
tools to prepare now for the employment and labor law challenges 
they w�ll l�kely face when the post-recess�on workforce emerges. 
L�ttler pred�cts that “cont�ngent workers” w�ll const�tute, on 
average, a full 50% of the new source of workers to whom 
employers w�ll turn as the recess�on ends.3 The result of th�s 
trend w�ll be that cont�ngent workers w�ll make up approx�mately 
25% of the total workforce, and th�s percentage w�ll cont�nue  
to �ncrease. 

The trend towards us�ng sk�lled workers on a temporary, 
project-by-project, bas�s �s not new, but w�ll become �ncreas�ngly 
v�s�ble as employers seek to effic�ently �ncrease and manage 
the�r labor pools follow�ng the recess�on. As far back as the  
m�d-�990s, the MIT Sloan School of Management pos�ted sh�ft�ng 
networks of cont�ngent workers as one poss�ble scenar�o for the 
workforce of 20�5.4 Based on �ndustry research and trends, the 

scenar�o env�s�oned by MIT as poss�ble �n 20�5 �s now l�kely to 
become a real�ty �n 20�0 — five years early — as a result of rap�d 
changes caused by the recess�on. The deep econom�c contract�on 
has been far greater that anyth�ng forecast �n the �990s, result�ng 
�n the l�kely loss of more than s�x m�ll�on jobs. Accord�ngly, an 
opportun�ty has opened to refill these pos�t�ons w�th a h�gher 
percentage of cont�ngent workers. 

A.  An MIT Model for 21st Century Organizations: 
“Shifting Networks of Small Firms”

To prov�de employers a real�st�c v�s�on of what to expect �n 
the post-recess�on workforce, L�ttler has consulted w�th Professor 
Robert J. Laubacher from MIT, who co-cha�red a groundbreak�ng 
study at the MIT Sloan School of Management a�med at 
env�s�on�ng scenar�os for future organ�zat�onal structures. In 
�994, MIT began a mult�-year research and educat�on �n�t�at�ve 
t�tled Inventing the Organizations of the 21st Century.5 A key 
focus was develop�ng coherent scenar�os of poss�ble structures 
of future organ�zat�ons. The scenar�os were �ntended not as 
pred�ct�ons, but rather as v�s�ons of potent�al alternat�ve ways of 
organ�z�ng work and structur�ng bus�ness enterpr�ses �n the next 
century. The scenar�o process employed a range of techn�ques, 
�nclud�ng research, bra�nstorm�ng, story tell�ng, and sketch�ng 
narrat�ve accounts del�neat�ng the boundar�es of what could 
conce�vably occur. MIT framed potent�al scenar�os focus�ng 
on what the world would be l�ke �n the year 20�5, future ways 
of organ�z�ng work and bus�nesses worldw�de, and the effects 
of future organ�zat�onal forms on econom�c and non-econom�c 
aspects of l�fe for �nd�v�duals and soc�ety. From �994 to �997, the 
poss�ble scenar�os were rev�ewed by and d�scussed w�th hundreds 
of bus�ness execut�ves, academ�cs, and consultants. 

MIT pred�cted that five var�ables would l�kely be the 
most �mportant dr�v�ng forces for bus�nesses of the future: (�) 
technology; (2) human asp�rat�ons (i.e., what w�ll people �n 
the future want?); (3) global econom�c, pol�t�cal, and phys�cal 
env�ronment; (4) complex�ty (i.e., w�ll the world cont�nue to 
become more complex?); and (5) demograph�cs (�n part�cular, 
the sh�ft of populat�on and wealth away from North Amer�ca and 
Western Europe). 
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Cons�der�ng these elements, the MIT study focused on the 
size of �nd�v�dual compan�es of the future. Technolog�cal advances, 
allow�ng �nstant commun�cat�on through the Internet and e-ma�l, 
global�zat�on, �ncreased educat�on and expert�se, and generat�onal 
d�fferences were addressed as hav�ng the potent�al to result �n 
compan�es hav�ng smaller regular workforces, but �ncreas�ngly 
rely�ng on enormous networks of cont�ngent workers.

The smaller compan�es env�s�oned by MIT would have 
large, temporary networks of thousands of cont�ngent workers. 
These sk�lled workers would come together to form temporary 
organ�zat�ons or “v�rtual compan�es” that would ex�st only unt�l 
the project br�ng�ng the network together was completed. 

MIT pos�ted that many large corporat�ons of the 20th century  
were s�mply a trans�t�onal form of bus�ness emerg�ng from 
the �ndustr�al revolut�on. Before the �ndustr�al revolut�on, 
most Amer�cans were self-employed as, for example, farmers, 
shopkeepers, or art�sans, and belonged to a ser�es of �nst�tut�ons, 
�nclud�ng profess�onal assoc�at�ons and local commun�t�es that 
prov�ded means for find�ng jobs, shar�ng learn�ng and sk�lls, and 
meet�ng w�th peers. After the Industr�al Revolut�on occurred 
�n the �9th century, Amer�can workers became more closely 
t�ed to the employ�ng organ�zat�on, wh�ch they depended 
upon for everyth�ng from benefits to profess�onal development  
to soc�al�z�ng. 

The MIT study env�s�oned that, dur�ng the next organ�zat�onal 
phase, the model used �n the enterta�nment and construct�on 
�ndustr�es could become the norm rather than the except�on. For 
example, Hollywood film product�on compan�es have long used 
a bus�ness model that br�ngs together talented employees from 
var�ous sectors, from actors to caterers to complete a spec�fic 
project. Once one film �s completed, the temporary workforce �s 
already trans�t�on�ng to the next mov�e or other product�on.  

The first element of the scenar�o env�s�oned by MIT �s “flu�d 
networks for organ�z�ng tasks.” If th�s scenar�o were real�ty, nearly 
every task would be performed by autonomous teams of between 
one and ten cont�ngent workers. Compan�es would subm�t 
requests for proposals or otherw�se advert�se project needs, 
rece�ve responses from staffing firms and h�re workers pr�nc�pally 
on an ad hoc bas�s. Work for �nd�v�duals would be project-based,  
w�th freelancers able to b�d for new ass�gnments based on 
the�r c�rcumstances and preferences. Flex�ble schedules and 
telecommut�ng would become the rule rather than the except�on.

The second element �s the emergence of more stable 
commun�t�es to wh�ch people would belong as they move 
from project to project. The “free agent” model would change 
the dynam�cs of soc�ety �n that, unl�ke dur�ng the Industr�al 
Revolut�on, the workplace would no longer be a pr�nc�pal source 
of soc�al �nteract�on or profess�onal network�ng. Nor would 
workers rely upon employers for profess�onal development, health 
�nsurance, or ret�rement sav�ngs plans. MIT hypothes�zed that 
�ndependent organ�zat�ons would evolve for soc�al network�ng, 
learn�ng, reputat�on-bu�ld�ng, and �ncome smooth�ng. Such 
organ�zat�ons m�ght �nclude profess�onal soc�et�es, un�ons, 
alumn� assoc�at�ons, churches, pol�t�cal part�es, serv�ce clubs, 
fraternal orders, ne�ghborhoods, and fam�l�es/clans. 

The MIT study recogn�zed the concern that l�fe for 
�ndependent workers could be d�fficult, w�th a cont�nual need 
to find work and a lack of soc�al �nteract�ons. The des�rab�l�ty of 
th�s scenar�o ult�mately depended upon the emergence of new 
organ�zat�ons to take on the “l�fe ma�ntenance” role that has been 
played by employers s�nce the Industr�al Revolut�on. In an art�cle 
dated October �997, Professors Laubacher and Malone further 
addressed the need for add�t�onal soc�al network�ng capab�l�t�es for 
“free agent” workers.6 Da�ly soc�al�z�ng around the coffee mach�ne 
or chance encounters �n the hallway prov�de employees not only 
w�th soc�al �nteract�ons and bonds, but also w�th opportun�t�es to 
share knowledge. These workplace encounters must be replaced 
by “e�ther actual or v�rtual” meet�ng places “where workers w�th 
s�m�lar exper�ences m�ght gather on a regular bas�s to trade stor�es 
and share adv�ce.” In �997, MIT noted a then “recent phenomenon” 
�n wh�ch young profess�onals began keep�ng �n close contact v�a 
e-ma�l w�th networks of fr�ends from college and the workplace. 
These seedl�ng v�rtual networks allowed profess�onals to qu�ckly 
share �nformat�on about technolog�cal advances or ava�lable 
jobs, result�ng �n a “v�rtual network” serv�ng “as a comb�nat�on 
cont�nu�ng educat�on course and placement center.”

Another element addressed by the MIT study was �ncreased 
ava�lab�l�ty of �nformat�on through the Internet, wh�ch could 
change the face of market�ng and organ�zat�onal structures. MIT 
hypothes�zed that, �n the future, compan�es could market the�r 
products e�ther: (�) as N�ke has done, as a qual�ty cert�ficat�on 
brand name for goods created ent�rely by outsourc�ng; (2) 
through brokers act�ng as �ntermed�ar�es between buyers and 
sellers; or (3) ent�rely through electron�c means, such as onl�ne 
networks or collaborat�ve filter�ng.7 The final result of these trends 
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would be a world �n wh�ch �nformat�on �s so read�ly ava�lable, 
(e.g., through the Internet, and consumers’ access to �t so seamless 
that there could be no need for brands or �ntermed�ar�es to l�nk 
sellers and buyers). Word about new products would be passed 
almost �nstantaneously to thousands of �nd�v�duals v�a e-ma�l and 
bullet�n board post�ngs. 

B.  The Littler Prediction: Contingent Workers Will 
Comprise 50% of the U.S. Workforce Added 
After the Recession

W�th a focus not towards whether the bus�ness model 
env�s�oned by MIT would be econom�cally v�able or prudent for 
any part�cular bus�ness, but rather towards address�ng ex�st�ng 
employment trends, L�ttler pred�cts that the MIT “scenar�o” of 
smaller compan�es w�th networks of cont�ngent workers w�ll 
become a reality for many employers. Not every bus�ness w�ll 
look th�s way. But the MIT model w�ll become an opt�on that 
compan�es �ncreas�ngly use to obta�n h�ghly sk�lled, temporary 
labor for projects rang�ng from computer programm�ng to attorney 
contract work to human resources, market�ng and account�ng. As 
a result of downs�z�ng dur�ng the recess�on, many employers w�ll 
find themselves w�thout suffic�ent labor �mmed�ately ava�lable to 
meet post-recess�on opportun�t�es. Other employers may w�sh 
to take a conservat�ve approach to recover�ng from the recess�on 
by obta�n�ng costly expert�se on a contract bas�s rather than 
h�r�ng full-t�me employees. St�ll other employers w�ll �nst�tute or 
�ncrease efforts towards a comprehens�ve cont�ngent workforce 
management program, add�ng cont�ngent workers to meet  
long-term goals. 

L�ttler pred�cts that, assum�ng the recess�on �s end�ng or 
has ended, 50% of the workforce added �n 20�0 w�ll be made 
up of one form or another of cont�ngent workers. As a result, 
approx�mately 25% to as h�gh as 35% of the workforce w�ll be 
made up of temporary workers, contractors, or other project-
based labor. The numbers of profess�onals work�ng �n temporary 
or alternat�ve work arrangements w�ll cont�nue to r�se. Flex�ble 
work schedules and telecommut�ng w�ll �ncrease as compan�es 
turn towards pract�cal solut�ons to effic�ently complete tasks 
wh�le reta�n�ng talented �nd�v�duals. 

Th�s pred�ct�on �s strongly supported by the numbers that 
staffing �ndustry experts have already w�tnessed. The best and most 
comprehens�ve research and analys�s firm cover�ng the cont�ngent 
workforce �s Staffing Industry Analysts, Inc. (SIA), located �n Los 

Altos, Cal�forn�a.8 Ron Mester, Manag�ng D�rector, reports that 
SIA’s research data �s cons�stent w�th and support�ve of the L�ttler 
pred�ct�on.9 A survey taken dur�ng the current recess�on showed 
that 73% of large compan�es10 ant�c�pate �ncreas�ng the�r current 
cont�ngent workforce by a med�an of 25% between late 2008 and 
late 20�0. One-th�rd of large compan�es pred�cted cont�ngent 
workforce growth of 50% or more. Accord�ng to Mester, th�s 
research “�s cons�stent w�th L�ttler’s est�mate that 50% of jobs ‘re-
filled’ after th�s recess�on w�ll be cont�ngent.”11 

Moreover, a rev�ew of data regard�ng the 200� recess�on 
prov�ded by SIA shows that employer spend�ng on cont�ngent 
labor more than recovers follow�ng a recess�on. For example, �n 
2000, spend�ng on temporary labor totaled approx�mately $8�.5 
b�ll�on. That number decreased dur�ng the recess�on, ult�mately 
d�pp�ng to as low as $73.3 b�ll�on between 200� and 2003. By 
2006, that figure had not only recovered, but had increased to 
almost $95 b�ll�on. Spend�ng on temporary labor and the number 
of temporary job holders has decl�ned dur�ng the �nstant recess�on, 
as has spend�ng across the board, as bus�ness demands decreased 
�n many sectors. Use of cont�ngent labor prov�des compan�es 
w�th a shock absorber for econom�c downturns, demonstrated 
by stat�st�cs show�ng that a h�gher percentage of cont�ngent jobs 
than “regular” jobs are el�m�nated dur�ng recess�ons. Accord�ng 
to the Cont�ngent Workforce Strateg�es Magaz�ne reports that 
“[t]emporary employment �s a key �nd�cator of the economy. 
Employers typ�cally cut temps first before they beg�n cutt�ng 
trad�t�onal workers. At the same t�me, the cont�ngent component 
�s more l�kely to grow first as the economy h�ts bottom and starts 
�mprov�ng.”12 Accord�ng to SIA, however, overall spend�ng on 
temporary labor has more than doubled overall s�nce �995. 
L�ttler’s pred�ct�on that employers w�ll add �ncreased numbers of 
cont�ngent workers after the �nstant recess�on ends �s cons�stent 
w�th h�stor�cal data, as well as current trends. 

Part of th�s trend �s the �ncreased use of cont�ngent labor for 
profess�onal sk�lls. Accord�ng to the Bureau of Labor Stat�st�cs, 
as compared to prev�ous years, �n 2005, �ndependent contractors 
were more l�kely than those w�th trad�t�onal employment 
arrangements to be �n management, bus�ness, and financ�al 
operat�ons occupat�ons.13 SIA reports that spend�ng on cont�ngent 
labor has �ncreas�ngly been for profess�onal sk�lls, rather than 
office/cler�cal or �ndustr�al workers. Currently, more than one-
half of all money spent on temporary labor �s for profess�onal job 
sk�lls. Th�s demonstrates that employers are already turn�ng to 
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the cont�ngent workforce to obta�n h�ghly sk�lled workers needed 
for part�cular projects at a fract�on of the cost of h�r�ng those 
profess�onals for full-t�me, regular employment. 

Contr�but�ng towards the �ncrease �n the cont�ngent 
workforce �s the removal of certa�n pr�or barr�ers. F�rst, Amer�can 
workers have h�stor�cally depended on employers for econom�c 
stab�l�ty w�th regard to benefits rang�ng from the most s�gn�ficant 
cost factor of health �nsurance to gu�ded ret�rement sav�ngs 
programs. W�th a focus on compet�ng globally, U.S. employers 
rema�n �n d�re need of ways to reduce health �nsurance costs. 
Many compet�tors are based �n countr�es where health �nsurance 
�s prov�ded by the government, not employers. The escalat�ng 
cost of health care has led U.S. compan�es to turn to contract 
workers or send work offshore to decrease labor costs �n order 
to rema�n or become compet�t�ve on a global scale. However, 
many U.S. workers are s�mply not �n a pos�t�on to become 
“free agents” because of the�r rel�ance on employers for health 
�nsurance. There �s currently a sh�ft �n the Un�ted States that may 
remove th�s barr�er at least �n part. Most s�gn�ficantly, Pres�dent 
Obama has pledged both to decrease health care costs and to 
prov�de at least l�m�ted un�versal health care. In add�t�on, w�th 
unemployment r�s�ng, many �nsurance compan�es have �ncreased 
the�r promot�on of affordable health �nsurance for �nd�v�duals. 
Further, the r�se �n the number of dual-work�ng fam�l�es has also 
�ncreased freelanc�ng �n s�tuat�ons where one spouse or partner 
has fam�ly benefits ava�lable from a full-t�me employer.

Second, the soc�al �solat�on that the MIT study pos�ted as 
the most s�gn�ficant barr�er to a future workforce of “free agents” 
�s avo�ded by the emergence of new technolog�es for �nstant 
commun�cat�on and v�rtual soc�al network�ng. From e-ma�l and 
�nstant messages to cell phones and text messages to Skype and 
other affordable v�deo conferenc�ng, a range of opt�ons now 
ex�sts for workers work�ng from home to �nstantly �nteract w�th 
contacts. Soc�al network�ng �s now conducted just as frequently, 
�f not more frequently, through Internet and ema�l as face-to-
face �nteract�ons. A 2005 survey showed that workers �n large 
compan�es now use e-ma�l more frequently than telephone calls 
to commun�cate on the job.14 S�gn�ficantly, the “v�rtual networks” 
env�s�oned by MIT scholars �n �997 have now arr�ved. MySpace, 
Facebook, and Tw�tter allow users to post “status updates” tell�ng 
profess�onal and soc�al contacts what they are do�ng on a day-to-
day bas�s. For example, Tw�tter advert�ses �ts v�rtual network as “a 
serv�ce for fr�ends, fam�ly, and co-workers to commun�cate and 

stay connected through the exchange of qu�ck, frequent answers to 
one s�mple quest�on: What are you do�ng?”15 L�nkedIn advert�ses 
�tself as a forum for profess�onals “to exchange �nformat�on, �deas 
and opportun�t�es.”16 360 degree e-feedback for the workplace 
�s now prom�sed by Rypple, Inc.17 These v�rtual networks allow 
users to ma�nta�n vast networks of soc�al and profess�onal contacts 
desp�te geograph�cal d�stance. 

The “v�rtual networks” that have emerged onl�ne are no 
longer just for teenagers. Pres�dent Obama changed the face of 
pol�t�cal campa�gn�ng when he used onl�ne soc�al networks to 
reach voters �n unprecedented numbers, creat�ng a model for 
future campa�gns �n what some have dubbed “the Facebook 
Campa�gn.”18 A survey conducted by the Pew Internet & Amer�can 
L�fe Project �n late 2008 showed that the number of adult users of 
onl�ne soc�al network s�tes has more than quadrupled s�nce 2005 
(from 8% to 35% of all adults).19 Because adults make up a larger 
port�on of the U.S. populat�on than teens, the 35% figure means 
that a much larger total number of users of onl�ne soc�al network 
s�tes are adults. It �s true that younger adults are more l�kely than 
the�r older counterparts to use onl�ne soc�al networks, probably 
because the younger generat�on grew up us�ng the Internet and 
rema�ns more techn�cally savvy as a whole. An �ncred�ble 75% of 
adults aged �8 to 24 use onl�ne soc�al networks. In compar�son, 
that figure rema�ns h�gh at 57% for adults aged 25 to 34; and 
decreases to 30% for the 35 to 44 year old group, �9% for 45 to 
54 years, �0% for 55 to 64 years, and just 7% for adults 65 years 
and older. Of those adults already us�ng soc�al network�ng s�tes, 
37% log-�n daily, as compared to 48% of teen users. These figures 
demonstrate that the use of onl�ne s�tes �s l�kely to overtake other 
means of soc�al network�ng as the workforce ages. However, use 
of the profess�onal network�ng s�te, L�nkedIn, �s already popular 
w�th profess�onals of all ages. The med�an age of L�nkedIn users 
�s 40 years old, and users of that s�te are more l�kely to have 
college degrees than users of other network�ng s�tes. Onl�ne 
s�tes have ar�sen for everyth�ng from job placement (e.g., Yahoo! 
Hotjobs and Monster.com) to alumn� s�tes (e.g., as Classmates.
com and un�vers�ty s�tes) to commun�ty bullet�n boards (e.g., 
Cra�gsl�st.org) to peer rev�ew s�tes (e.g., Yelp.com) to dat�ng s�tes 
(e.g., Match.com and eHarmony.com). The phenomenon of 
�ncreased use of onl�ne soc�al and profess�onal network�ng s�tes, 
allow�ng workers to ma�nta�n a “v�rtual network” of hundreds �f 
not thousands of contacts, and the r�se of other technolog�cal 
means of �nstant commun�cat�on have already decreased the 
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rel�ance on the workplace for soc�al �nteract�ons and �ncreased 
the amount of �nformat�on �nstantly ava�lable to workers  
and consumers. 

Th�rd, as the country emerges from a devastat�ng recess�on 
and �ncreased numbers of “Generat�on Y” members (those born 
between �977 and 2002) enter the workforce, there w�ll be a 
marked decrease �n the “st�gma” formerly assoc�ated w�th be�ng a 
“consultant.” Accord�ng to the Bureau of Labor Stat�st�cs, �n 2005, 
cont�ngent workers were tw�ce as l�kely to be under the age of 
25.20 As the ever-�ndustr�ous “Baby Boomers” ret�re, we are also 
beg�nn�ng to see workers from that generat�on turn�ng to part-
t�me consult�ng work �n �ncreas�ng numbers. A September 2005 
report by the Canad�an Management Centre op�ned, based on a 
survey by Cer�d�an Employer Serv�ces that younger people are 
more comfortable w�th “alternat�ve” work arrangements than the�r 
older colleagues, �nclud�ng flex�ble schedul�ng, telecommut�ng, 
job shar�ng, and cont�ngent jobs.21 A staffing d�rector at N�ke 
op�nes that the trans�ent Generat�on Y “w�ll take on the label of 
�ndependent contractor w�th great enthus�asm.”22

Not only are younger technolog�cally savvy workers more 
�ncl�ned to accept alternat�ve jobs, but there �s also a marked 
decl�ne �n the st�gma attached to such work arrangements �n 
publ�c op�n�on generally. In 2005, the Bureau of Labor Stat�st�cs 
reported that more than one-half of temporary workers would 
have preferred a permanent job (but an �ncred�ble 82% of 
�ndependent contractors preferred the�r work arrangement to 
a trad�t�onal job).23 The negat�ve percept�on of temporary work 
ass�gnments �s chang�ng accord�ng to SIA, wh�ch reports that 
temporary employees now tend to rate the�r staffing agenc�es 
and temporary work ass�gnments h�gher than the�r last regular, 
full-t�me employment pos�t�on. Moreover, as the recess�on 
ends and �ntense emot�ons over layoffs wane, organ�zat�onal 
cultures w�ll become even more support�ve of us�ng cont�ngent 
labor. SIA research shows that a sh�ft �s already �n the works, 
w�th substant�ally more survey respondents �nd�cat�ng the�r 
organ�zat�on d�scouraged use of cont�ngent workers �n 2004 
than �n 2008. No longer w�ll the t�tle “consultant,” “contractor,” 
or “temp” automat�cally be v�ewed as less des�rable. Rather, those 
t�tles w�ll undergo a real parad�gm sh�ft as employers embrace 
cont�ngent workers of all sk�ll levels and types as valuable 
assets to the post-recess�on workforce and an essent�al part of 
tomorrow’s workplace.24 

C. The 21st Century Workplace

 The workplace of tomorrow w�ll feature small, core 
management teams for key corporate funct�ons such as 
management and strateg�c d�rect�on. The rest of the workplace 
w�ll be rad�cally d�fferent than what we have seen and exper�enced 
s�nce the �960s and the r�se of b�g corporat�ons that do most 
everyth�ng �n-house. The emphas�s and management d�rect�on 
w�ll be to outsource all that can be accessed rel�ably and cost 
effect�vely on the outs�de. L�ke N�ke athlet�c shoes (wh�ch are only 
des�gned and marketed �n-house), bus�ness models w�ll be based 
on and supported by a huge network of nat�onal and �nternat�onal 
suppl�ers for everyth�ng from human cap�tal to log�st�cs to 
manufactur�ng. Indeed, w�th workers mov�ng �n and out of a 
company’s doors on a just-�n-t�me, project-by-project bas�s, �t 
w�ll be d�fficult to determ�ne how many people are work�ng for 
or support�ng a company at any g�ven t�me. Yet, th�s model w�ll 
g�ve corporat�ons the flex�b�l�ty to be n�mble and select�ve when 
staffing and support�ng bus�ness funct�ons and be strateg�c and 
prec�se �n long-term project plann�ng. The ab�l�ty to staff up or 
down qu�ckly w�ll be of paramount �mportance �n th�s new model, 
wh�ch �n turn, creates new hurdles and headaches �n deal�ng w�th 
rather archa�c employment and labor laws des�gned for decades 
ago. Compan�es need to plan for the new future — now.

 In the rad�cally d�fferent workplace w�ll be perfect for 
the amaz�ngly d�fferent workforce. The sk�lled workers who w�ll 
jo�n compan�es as contract labor w�ll have the ab�l�ty to work at 
the�r dream job each and every day. There w�ll be no such th�ng 
as stay�ng at a job you hate — each worker’s sk�ll set w�ll be the�r 
greatest asset and those assets w�ll be for sale — p�tted aga�nst 
l�ke talent, b�d up based on depth and exper�ence and sold to 
the h�ghest b�dder for d�screte projects. Compan�es w�ll l�ne up 
to secure the coveted sk�lls needed to complete the�r projects on 
a t�mely bas�s. Indeed, th�s workforce w�ll be much l�ke the one 
the U.S. Department of Labor says already ex�sts — �n wh�ch 
the average person has held �0.8 jobs by age 42.25 The Bureau 
of Labor Stat�st�cs also reports that �n January 2008 about 23% 
of workers over age �6 had tenure w�th the�r current employer 
of only �2 months or less. These stat�st�cs demonstrate that a 
substant�al segment of Amer�can workers have been funct�on�ng 
almost as contract workers, frequently chang�ng jobs and stay�ng 
on some jobs for only a short per�od. In the past, workers hold�ng 
“regular” jobs for short per�ods �s, �n essence, an �nsuffic�ent form 
of cont�ngent workers. These �nd�v�duals have rel�ed on the�r 
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own resources to find employment, and employers have �nvested 
cons�derable amounts �n these employees for recru�tment and 
tra�n�ng. The cont�ngent workforce of the future w�ll result �n 
�ncreased effic�ency as employers and workers al�ke turn to 
staffing agenc�es and onl�ne resources to find projects that w�ll 
make the best use of ava�lable sk�ll sets.

D.  The Contingent Workforce in Action Today  
at U.S. Companies

Many compan�es are e�ther ahead of the game or �n the process 
of prepar�ng to embrace the new workforce. For example, Cox 
Commun�cat�ons Inc., one of the largest cable prov�ders �n the 
Un�ted States, has created an �n�t�at�ve to �mprove the v�s�b�l�ty 
and value of �ts cont�ngent workforce. Cynd� Scall�on, Cox’s 
Corporate Employment D�rector, started w�th the company 
n�ne years ago as a cont�ngent worker, prov�d�ng recru�tment 
and other human resources-related serv�ces. After five years, 
she became a “regular” employee, and �s now �n charge of Cox 
Commun�cat�ons’ cont�ngent workforce management program.

The growth �n cont�ngent workers exper�enced by Cox 
�s cons�stent w�th the L�ttler pred�ct�on. Scall�on tells L�ttler 
that approx�mately 28% of Cox Commun�cat�ons’ labor w�ll be 
prov�ded by cont�ngent workers by the end of 2009. The company 
has just under 25,000 regular employees and an add�t�onal 
cont�ngent workforce of approx�mately 7,000. The largest �ncrease 
�n the cont�ngent workforce at Cox has been �n profess�onal sk�ll 
areas, wh�ch compr�se more than half of the outs�de labor used by 
the company. Scall�on ant�c�pates that the number of cont�ngent 
workers at Cox w�ll �ncrease after the recess�on ends, shar�ng the 
ph�losophy that the “ebbs and flows of bus�ness should be filled 
by cont�ngent workers.”

When Cox began �ts vendor management �n�t�at�ve, Scall�on 
recalls, “we real�zed that Cox lacked v�s�b�l�ty �nto the cont�ngent 
workforce. We needed to accurately �dent�fy what the workforce 
cons�sted of.” In the past, �nd�v�dual managers at each locat�on 
were us�ng outs�de labor w�thout accurately report�ng what 
the�r labor budget was be�ng spent on. Now, Cox has �nst�tuted 
a soph�st�cated central management process, wh�ch has greatly 
�mproved v�s�b�l�ty. 

Know�ng the make-up of �ts cont�ngent workforce has allowed 
Cox to “ach�eve greater strateg�c plann�ng for the future workforce,” 
accord�ng to Scall�on. Cox has undergone a process of analyz�ng 
the typ�cal length of serv�ce for many regular employment 

pos�t�ons that have trad�t�onally ex�sted at the Company. “If the 
data shows that a pos�t�on only has an average of �8 months or 
less of serv�ce, know�ng that figure allows us to make dec�s�ons 
about whether �t would be more effic�ent to outsource that work.” 
Implement�ng a cont�ngent workforce management program 
has shown that �t �s more effic�ent for Cox to h�re contractors to 
perform certa�n roles. For example, much of Cox’s work, such 
as equ�pment upgrad�ng and network bu�ld�ng, �s project-based. 
Us�ng cont�ngent workers allows Cox to employ the most sk�lled 
profess�onals for these projects when �t �s uncerta�n whether  
those sk�ll sets w�ll be needed �n the long-term. 

Cox Commun�cat�ons has clearly embraced the MIT model, 
v�ew�ng cont�ngent workers as a valuable asset to the company. 
It �s not alone. Recent reports �nd�cate that M�crosoft now has 
as many as 88,000 cont�ngent workers, �n add�t�on to �ts 96,000 
regular employees worldw�de.26 Er�c Gregg, a manag�ng partner 
at the Inavero Inst�tute, was reported to have sa�d that M�crosoft’s 
use of cont�ngent workers �s �nd�cat�ve of a broader trend, as 
“[�]t �s no longer the case that compan�es v�ew temporary and 
contract strategy as the�r ‘cont�ngent’ workforce, but rather the�r 
flex�ble workforce,” part�cularly �n the technology sector where 
h�ghly pa�d sk�lls are often needed on a project-by-project bas�s. 
A spokesman for M�crosoft confirmed that the large numbers 
are “w�th�n the ballpark,” add�ng that the number of cont�ngent 
workers “var�es w�dely depend�ng upon what’s go�ng on at any 
g�ven t�me.”27 

Cont�ngent Workforce Magaz�ne reports that many 
compan�es, �nclud�ng C�sco and 3M, have �mplemented programs 
to �ncrease the v�s�b�l�ty and effect�veness of the�r cont�ngent 
workforces.28 Unquest�onably, the “cont�ngent workforce” �s 
no longer a poss�ble scenar�o for the future; that workforce has 
arr�ved and w�ll become v�s�ble �n �ncreased numbers as the 
country emerges from the recess�on. The key quest�on to be 
addressed now �s, what should compan�es do today to be ready to 
usher the Workforce of 2010 �nto the Workplace of 2010? 

II.  KEY EMPLOYMENT AND LABOR LAW ISSUES 
AND PRACTICAL STEPS

A. Overall Employment Law Compliance

1. Introduction 

The movement toward a more decentral�zed workforce w�ll 
take place w�th�n the forecasted �ncrease �n workplace regulat�on. 
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The use of cont�ngent workers and �ndependent organ�zat�ons to 
prov�de labor and talent creates new challenges for employment 
compl�ance. Address�ng these challenges now w�ll pos�t�on 
bus�nesses to se�ze the opportun�t�es that w�ll emerge �n the 
evolv�ng workplace of 20�0 and beyond.

2. Key Areas

Human Resources Functions

An organ�zat�on’s success �s t�ed d�rectly to the workforce 
�t can harness. The trad�t�onal employer-employee workforce 
approach �s too r�g�d to adapt to the new workplace. 
Organ�zat�ons w�ll move toward a flex�ble cont�ngent workforce 
and w�ll outsource many funct�ons now handled �n-house. In 
response to th�s rap�dly chang�ng landscape, the current Human 
Resources pos�t�on w�ll transform to talent acqu�s�t�on for 
spec�fic projects.

At the core of th�s strateg�c role w�ll be effect�ve recru�t�ng. 
Faced w�th a shr�nk�ng talent pool, chang�ng demograph�cs and 
a more trans�ent workforce, Human Resources w�ll need to find 
creat�ve ways to recru�t and manage an organ�zat�on’s talent pool. 
Strateg�c all�ances and networks must be bu�lt and managed so 
that an organ�zat�on can qu�ckly adapt to volat�le market forces 
and the organ�zat�on’s labor needs. Th�s move toward cont�ngent 
labor w�ll allow for greater flex�b�l�ty and management of 
workforce needs.

The �ntertw�n�ng of networks and a contractor-based 
workforce w�ll create myr�ad legal �ssues for organ�zat�ons. At 
the forefront �s the potent�al creat�on of mult�ple jo�nt employer 
relat�onsh�ps. Relat�onal �ssues w�ll ar�se regard�ng who �s or �s 
not an employee of an organ�zat�on and thus, who “controls” or 
has obl�gat�ons to the employee. Human Resources w�ll need be 
m�ndful of th�s �ssue when establ�sh�ng �ts all�ances and networks 
and must �ns�st that �ts outsource partners have procedures and 
pol�c�es �n place to ensure legal compl�ance w�th fa�r employment 
laws. Such compl�ance w�ll �nvolve mult�ple state jur�sd�ct�ons 
and global�zat�on and w�ll requ�re Human Resources to look 
beyond th�s country’s borders as �t cons�ders and evaluates  
legal compl�ance.

Discrimination

F�rms are faced w�th a patchwork of laws regulat�ng the 
potent�al d�scr�m�nat�on �mpact of the�r employment dec�s�ons 
�nclud�ng T�tle VII of the C�v�l R�ghts Act (T�tle VII), the 

Amer�can w�th D�sab�l�t�es Act (ADA), the Age D�scr�m�nat�on 
�n Employment Act (ADEA), the Equal Pay Act (EPA), and the 
C�v�l R�ghts Acts of �866, �87�, and �99�. State and local laws 
further compl�cate the regulatory p�cture for compan�es. In sum, 
these laws requ�re that firms ensure all aspects of the employment 
relat�onsh�p are w�thout d�scr�m�nat�on. 

The des�re to sh�eld �tself from l�ab�l�ty for v�olat�on of 
these laws may mot�vate a company’s dec�s�on to m�grate to 
a decentral�zed, contract-based workforce. A decentral�zed 
workforce w�ll offer some protect�on from d�scr�m�nat�on 
l�ab�l�ty to the extent that h�r�ng, fir�ng, salary determ�nat�ons, 
d�sc�pl�ne, and d�scharge are made by the subcontractor or 
staffing agency. Indeed, current EEOC gu�dance acknowledges 
that a staffing company �s respons�ble for compl�ance w�th the 
ADA where the employee �s completely under the control of a 
staffing company.

However, th�s protect�on w�ll be far from complete. In 
add�t�on to proh�b�t�ng compan�es from d�scr�m�nat�ng aga�nst 
the�r own employees, T�tle VII, the ADEA, and the ADA also 
proh�b�t bus�nesses from d�scr�m�nator�ly �nterfer�ng w�th an 
�nd�v�dual’s employment opportun�t�es w�th another company. 
The ADA spec�fically proh�b�ts �nterference w�th r�ghts protected 
under the statute. Wh�le T�tle VII and the ADEA do not �nclude 
comparable prov�s�ons, they proh�b�t d�scr�m�nat�on aga�nst 
“�nd�v�duals.” Therefore, even �n a fully decentral�zed workforce, 
a company may st�ll face l�ab�l�ty for d�scr�m�nat�on aga�nst a 
cont�ngent worker �f �t has the ab�l�ty to thwart the creat�on or 
cont�nuance of a d�rect employment relat�onsh�p or where �t 
has the ab�l�ty to affect the terms, cond�t�ons, or pr�v�leges of 
employment of that worker.

The emerg�ng workforce could s�gn�ficantly �mpact 
and compl�cate d�scr�m�nat�on avo�dance to the extent that 
decentral�zat�on underm�nes an �nst�tut�on’s ab�l�ty to �mpose 
cons�stent standards for dec�s�on-mak�ng, superv�s�on, d�sc�pl�ne, 
and tra�n�ng across the ent�re organ�zat�on. 

The s�tuat�on �s further compl�cated by the fact that a 
central�zed ant�d�scr�m�nat�on pol�cy may �ncrease the l�kel�hood 
that a company w�ll be found to be a jo�nt employer of the 
staffing agency. Accord�ngly, an organ�zat�on trans�t�on�ng to 
a decentral�zed workforce should take care to requ�re that the 
�ndependent organ�zat�ons w�th wh�ch �t works have compl�ant 
d�scr�m�nat�on pol�c�es and report�ng procedures.
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Family and Medical Leave Act

In l�ght of a workforce that may be evolv�ng to one of extens�ve 
networks and �nd�v�dual contractors, compan�es may find the�r 
obl�gat�ons to prov�de med�cal leave to workers subject to change. 
The Fam�ly and Med�cal Leave Act of �993, as amended (FMLA), 
currently prov�des el�g�ble employees of covered employers w�th 
up to �2 weeks of unpa�d, job-protected med�cal leave dur�ng a 
�2-month per�od. Eligible employees �nclude those who work at a 
works�te w�th 50 employees or who work for an employer w�th 
50 or more employees w�th�n 75 surface m�les of the�r works�te; 
have worked for the covered employer for at least �2 months;  
and have worked a m�n�mum of �,250 hours dur�ng the prev�ous 
�2-month per�od. Covered employers �nclude those w�th 50 or 
more employees, publ�c agenc�es, and certa�n federal employers. 
The first step �n determ�n�ng whether a bus�ness �s a covered 
employer and whether a worker w�ll be el�g�ble for FMLA benefits 
�s for the employer to calculate �ts total number of employees. 

F�rms whose workforces are m�grat�ng from trad�t�onal 
workforces to one that �s largely compr�sed of contract workers 
may find �tself presented w�th some un�que FMLA �ssues that 
currently confront jo�nt employers,29 �nclud�ng accurately 
calculat�ng �ts total number of employees for FMLA purposes 
and determ�n�ng to wh�ch employees �t owes FMLA benefits. For 
jo�nt employers, each organ�zat�on, the pr�mary employer and the 
secondary employer, must count �ts own permanent employees 
together w�th the employees �t jo�ntly employs to determ�ne 
�f �t meets the 50 employee threshold. Thus, for firms sh�ft�ng 
to a more contractor-based or small-firm based workforce, �t �s 
pert�nent to �dent�fy and count both permanent employees and 
jo�nt employees to ensure accurate and full compl�ance w�th the 
FMLA. Th�s �s true for small firms l�nked by networks as well.

Moreover, obl�gat�ons under the FMLA may d�m�n�sh �f a 
company trans�t�ons from the role of a pr�mary employer to that 
of a secondary employer under th�s new workforce. The pr�mary 
employer of a jo�nt employment relat�onsh�p �s generally the 
ent�ty that exerc�ses the most control over the employee(s), 
such by hav�ng author�ty to h�re and fire, make job ass�gnments 
or placements, make payroll, and prov�de benefits.30 The 
FMLA ass�gns greater obl�gat�ons to pr�mary employers than to 
secondary employers. Where the pr�mary employer �s respons�ble 
for afford�ng requ�red not�ces to the employee, prov�d�ng leave, 
ma�nta�n�ng benefits, and restor�ng the employee to employment 

after leave, the secondary employer �s respons�ble only for 
accept�ng employees return�ng from FMLA leave and refra�n�ng 
from d�scr�m�nat�ng, retal�at�ng, or otherw�se �nterfer�ng w�th 
an employee’s FMLA r�ghts. Thus, any company that trans�t�ons 
�ts workforce, or ant�c�pates such a trans�t�on, to cont�ngent 
labor, should cons�der �ts relat�onsh�p to each worker and 
whether �t owes pr�mary or secondary employer obl�gat�ons to  
those �nd�v�duals. 

One final cons�derat�on �s due to any organ�zat�on that finds 
�tself trans�t�on�ng from the trad�t�onal workforce to one that 
contracts for serv�ces trad�t�onally prov�ded by a profess�onal 
employer organ�zat�on (PEO).31 A PEO �s generally not  
cons�dered a jo�nt employer w�th �ts cl�ents for purposes of the 
FMLA. However, to the extent the PEO ma�nta�ns the r�ght to 
h�re, fire, ass�gn, d�rect and control the employees or benefits 
from the work that the employees perform, the relat�onsh�p 
between the PEO and �ts cl�ent �s one of jo�nt employment, 
wh�ch ra�ses pr�mary and secondary employer �ssues under  
the FMLA.

Corporate Ethics & Whistleblowing Protections 

The new Federal Sentenc�ng Gu�del�nes, amended 
November �, 2008, �nclude penalt�es for v�olat�ng the Fore�gn 
Corrupt Pract�ces Act (FCPA). The FCPA affects �ssuers of 
secur�t�es, domest�c compan�es headquartered, organ�zed, 
�ncorporated, or w�th a pr�nc�pal place of bus�ness �n the Un�ted 
States, U.S. nat�onals, and, �n certa�n c�rcumstances, fore�gn 
�nd�v�duals and ent�t�es, �nclud�ng subs�d�ar�es and jo�nt venture 
partners.32 Expanded Sarbanes-Oxley requ�rements, recent 
federal gu�del�nes and other amendments establ�sh eth�cs and 
compl�ance gu�del�nes for all organ�zat�ons, not just publ�cly 
traded compan�es, and requ�re per�od�c tra�n�ng on workplace 
eth�cs and compl�ance. Suddenly, �neffect�ve compl�ance 
pract�ces, �nadequate tra�n�ng or �ll-drafted codes of conduct 
can sp�ral not just �nto c�v�l l�ab�l�ty exposure, but can expose 
execut�ves and managers to cr�m�nal prosecut�on.

Usher�ng an era of expanded wh�stleblower protect�on, the 
Amer�can Recovery and Re�nvestment Act of 2009 (ARRA), 
conta�ns sweep�ng new protect�ons for publ�c and pr�vate 
employees who blow the wh�stle on gross m�smanagement or 
waste of covered funds, creat�on of publ�c health or safety r�sks, 
or v�olat�on of laws or regulat�ons relat�ng to the grant of the 
funds. These measures apply to compan�es that rece�ve contracts, 
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subcontracts, grants or other payments funded �n whole or �n part 
by the federal st�mulus package. In add�t�on to creat�ng s�gn�ficant 
new protect�on for employees, other prov�s�ons of the statute 
are l�kely to �ncrease l�t�gat�on. For example, sect�on �553 of the 
ARRA does not establ�sh a statute of l�m�tat�ons, does not �mpose 
a statutory cap on damages, and proh�b�ts wa�ver and arb�trat�on 
of these cla�ms.

The advent of a new workforce may create a double layer 
of compl�ance obl�gat�ons. The first layer �s the �ndependent 
organ�zat�on that makes the workers ava�lable to the company 
of tomorrow, operated pr�mar�ly by a small group of core 
managers. When enter�ng �nto contractual arrangements for 
cont�ngent labor, the organ�zat�on must take steps to ensure that 
the �ndependent organ�zat�ons that prov�ded the workers have 
establ�shed procedures �n place to address eth�cs obl�gat�ons 
and wh�stleblow�ng protect�ons. Further, the core organ�zat�on 
should take steps to ensure that �t has an effect�ve corporate eth�cs 
and compl�ance program for �ts core group of managers and for 
any workers who prov�de serv�ces to advance �ts organ�zat�onal 
goals. It �s conce�vable, and to be expected, that leg�slat�on w�ll 
expand to cover the new real�ty of organ�zat�onal structures and 
that the small company model w�ll be held respons�ble for eth�cs 
compl�ance and protect�on for workers, whether true “employees” 
or not, who blow the wh�stle on the organ�zat�on’s pract�ces that 
run afoul of these laws.

Successful organ�zat�ons take proact�ve measures to prevent 
uneth�cal and �llegal conduct. Implementat�on of an effect�ve  
eth�cs and compl�ance program �ncludes pol�cy requ�rements, 
report�ng procedures, ant�retal�at�on prov�s�ons, and tra�n�ng 
that prov�des managers, execut�ves, and workers w�th sk�lls for 
�dent�fy�ng requ�red pract�ces the�r compan�es must follow �n 
resolv�ng eth�cal d�lemmas. Establ�sh�ng such an eth�cs and 
compl�ance program can greatly reduce potent�al fines, l�ab�l�ty, 
and l�t�gat�on an organ�zat�on may face. It �s �mportant to beg�n now 
to create and foster an organ�zat�onal comm�tment to an eth�cal 
culture and an understand�ng of each �nd�v�dual’s respons�b�l�t�es 
for follow�ng appl�cable laws and regulat�ons. Tak�ng a proact�ve 
approach to eth�cs and wh�stleblower cla�ms �ncludes:

•  Implement�ng a pol�cy that �ncludes proh�b�t�ons 
aga�nst d�scr�m�nat�on and retal�at�on for report�ng what 
employees reasonably bel�eve to be wrongdo�ng of any 
k�nd — not just d�scr�m�nat�on and harassment — and 
 

prov�d�ng two avenues for report�ng, one of wh�ch �s 
outs�de of the employee’s cha�n of command.

•  Ensur�ng that compla�nts and cla�ms are promptly 
�nvest�gated by someone w�th�n or outs�de of the company 
who �s knowledgeable about the subject matter of the 
compla�nt (e.g. finance, health, safety).

•  Educat�ng managers and employees on compl�ance w�th 
laws, rules or regulat�ons relat�ng to the use of government 
funds, �n add�t�on to prov�d�ng comprehens�ve tra�n�ng on 
awareness and prevent�on of wh�stleblower retal�at�on.

Tak�ng these steps now w�ll help organ�zat�ons be po�sed to 
meet the challenges of the new workforce. 

Recordkeeping

In�t�ally, one m�ght th�nk that mov�ng toward a more mob�le, 
�ndependent-contractor-based workforce may reduce the 
recordkeep�ng demands placed on compan�es. Organ�zat�ons 
— soon free of the trad�t�onal “employer” role — may call upon 
the talent and sk�ll sets they need w�thout the adm�n�strat�ve 
concerns of manag�ng a large group of permanent employees. 
Unfortunately, the chances that federal adm�n�strat�ve agenc�es 
w�ll allow organ�zat�ons to benefit from workers w�thout lend�ng 
them adequate protect�ons are qu�te low — and assum�ng those 
agenc�es cont�nue to requ�re compl�ance w�th major employment 
leg�slat�on, someone, somewhere w�ll have to document that 
compl�ance.

In contemplat�ng how recordkeep�ng demands may change, 
cons�der one of the most bas�c components of human resources 
documentat�on — the all-powerful job descr�pt�on. Job 
descr�pt�ons cure a number of �lls by:

•  Help�ng organ�zat�ons defend the�r h�r�ng and test�ng 
pract�ces under T�tle VII, the ADEA, and ADA; 

•  Establ�sh�ng why someone �s not ent�tled to overt�me 
compensat�on under the Fa�r Labor Standards Act 
(FLSA);

•  Substant�at�ng pay pract�ces to protect aga�nst 
d�scr�m�natory pay cla�ms; 

•  Ass�st�ng �n the d�alogue regard�ng reasonable 
accommodat�ons under the ADA; 

•  Prov�d�ng underly�ng documentat�on �n mak�ng d�fficult 
reduct�on-�n-force dec�s�ons w�thout tak�ng �nto 
cons�derat�on �mperm�ss�ble factors such as age; 
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•  Help�ng determ�ne the �mpact of work-related �njur�es 
and l�ab�l�ty under state workers’ compensat�on laws; 

•  Ass�st�ng �n mak�ng legally-defens�ble promot�on and 
transfer dec�s�ons.

In�t�ally, the freedom from ma�nta�n�ng such excess�ve 
documentat�on on job funct�ons w�ll certa�nly prov�de rel�ef 
for bus�nesses. But from a pract�cal standpo�nt, when forced to 
substant�ate these types of dec�s�ons, the �nab�l�ty to d�rectly 
observe and record how an employee spends h�s/her day may 
make everyday bus�ness dec�s�ons more d�fficult to just�fy than 
ever before.

Another hallmark of regular employees that may face 
dramat�c changes �s the use of and rel�ance upon the standard 
employment appl�cat�on. As an example, federal contractors 
subject to the Office of Federal Contract Compl�ance Programs 
(OFCCP) requ�rements currently face myr�ad �ssues related to 
track�ng every �nd�v�dual who qual�fies as an “appl�cant.” Those 
organ�zat�ons must sol�c�t �nformat�on about race, gender, 
veteran status, and d�sab�l�ty from all appl�cants, and ma�nta�n �t 
for the preparat�on of affirmat�ve act�on plans and responses to 
governmental aud�ts. Trad�t�onal employers w�th central�zed HR 
funct�ons and soph�st�cated electron�c appl�cant track�ng systems 
struggle w�th current recordkeep�ng obl�gat�ons as well as the 
d�fficulty of obta�n�ng cons�stency across an ent�re organ�zat�on. 

The new workforce of mob�le workers �s expected to move 
about freely from organ�zat�on to organ�zat�on, and l�kely 
w�ll not go through the r�gorous pre-employment process 
(�nclud�ng complet�on of appl�cat�ons and self-�dent�ficat�on 
forms) now expected of appl�cants for trad�t�onal employment. 
Compan�es w�ll benefit from a standard�zed electron�c track�ng 
system whereby worker data �s stored more centrally and �s 
more access�ble to the bus�nesses for wh�ch these �nd�v�duals 
perform work. On a pos�t�ve note, however, such a change should 
ult�mately prov�de greater cons�stency �n the data that separate 
and d�st�nct organ�zat�ons have been unable to accompl�sh on 
the�r own thus far.

In add�t�on, the new workforce w�ll beg�n to rely almost 
exclus�vely on prov�der organ�zat�ons for wages, rather than for 
the more trad�t�onal, paternal-type care prov�ded by today’s 
compan�es. Wh�le narrow�ng the scope of l�ab�l�ty for other types 
of cla�ms �s appeal�ng, bus�nesses should expect to see �ncreased 
enforcement of other types of legal obl�gat�ons for wh�ch they are 

st�ll respons�ble, such as those under federal and state wage and 
hour laws. Although ma�nta�n�ng the proper documentat�on to 
surv�ve a Department of Labor (DOL) aud�t �s no easy task �n 
today’s env�ronment, the �mpl�cat�ons of payroll records, hours 
worked, t�mesheets, deduct�ons, etc., that are assoc�ated w�th 
a completely trans�tory workforce w�ll present ent�rely new 
challenges. Employees w�th the greatest talent w�ll expect to 
move from firm to firm, subject to �nd�v�dual agreements that 
compensate them for the�r serv�ces and sk�lls. In essence, the 
standard�zat�on that �nst�tut�ons have come to rely on �n certa�n 
job categor�es or pay grades w�ll be d�m�n�shed by the need to 
compete on a case-by-case bas�s �n the open market for these 
contracted employees.

The good news am�d such changes �s that �n s�tuat�ons where 
recordkeep�ng has occup�ed expans�ve resources for many years, 
the burdens may become l�ghter:

•   The need to extens�vely document term�nat�ons may be 
reduced by a lack of any expectat�on on the part of workers 
that they w�ll have long-term employment;

•  To the extent that workers rely on compan�es only 
for wages, the �ssues of fr�nge benefits, such as health  
�nsurance, ret�rement benefits and unemployment 
�nsurance may sh�ft dramat�cally to the prov�der 
organ�zat�ons and/or the �nd�v�dual workers; and

•  The obl�gat�ons to prov�de med�cal and personal leaves of 
absence can be sh�fted from the employ�ng organ�zat�on 
to the employee who schedules h�s/her own workload 
based on ava�lab�l�ty.

Ult�mately, regardless of wh�ch ent�t�es end up bear�ng the 
respons�b�l�ty as “employers” for these new workers, the federal 
recordkeep�ng obl�gat�ons — and the�r state counterparts — w�ll 
�nev�tably fall to someone. The new workforce model suggests 
that wh�le compan�es may be rel�eved of dut�es they long to be r�d 
of, the challenges of meet�ng the obl�gat�ons they st�ll have w�ll be 
d�fferent and evolve over t�me.

Workplace Safety

The Federal Occupat�onal Safety and Health Act (Fed-
OSHA) defines employee as an employee of an employer who �s 
employed �n a bus�ness that affects commerce. The Act requ�res 
every employer to furn�sh a safe place of employment and 
to comply w�th all appl�cable occupat�onal safety and health 
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standards. An employer as defined �n the Act �s any person or 
ent�ty that has employees and that �s engaged �n a bus�ness 
affect�ng commerce. Fed-OSHA has �nterpreted the term 
employee to �nclude superv�sors, partners, corporate officers, 
former employees, appl�cants for employment and, at least 
for the purposes of the ant�d�scr�m�nat�on rules, employees of 
other employers. Fed-OSHA ma�nta�ns that the ex�stence of an 
employment relat�onsh�p �s based upon econom�c real�t�es rather 
than legal defin�t�ons. 

A body of case law ex�sts to �dent�fy the proper employer for 
Fed-OSHA purposes �n the context of a loaned employee. Th�s 
context may prove analogous to the cont�ngent worker s�tuat�on. 
In the loaned employee cases, loan�ng organ�zat�ons seek to 
d�scla�m l�ab�l�ty under Fed-OSHA by sh�ft�ng respons�b�l�ty 
to the borrow�ng compan�es through d�fferent contractual 
arrangements. The Occupat�onal Safety and Health Rev�ew 
Comm�ss�on (OSHRC) has stated that even where a borrow�ng 
company has agreed to accept respons�b�l�ty, “an employer rema�ns 
accountable for the health and safety of �ts employees, wherever 
they work, and cannot d�vest �tself of �ts obl�gat�ons under the 
Act by contract�ng �ts respons�b�l�ty to another employer.” It �s 
therefore unl�kely that a cont�ngent labor arrangement can free 
a company from ult�mate Fed-OSHA respons�b�l�ty for leased 
employees, �f the company qual�fies as the employer of affected 
workers for purposes of the OSHA statute.

3. Practical Steps to Take Today

In preparat�on for th�s decentral�zed workforce, compan�es 
should cons�der the follow�ng gu�del�nes, m�ndful that the 
�ndependent contractor opt�on w�ll be l�m�ted because of 
government’s th�rst for revenue from payroll taxes:

•  Compan�es that have exper�ence w�th �ndependent 
contractors, jo�nt employment relat�onsh�ps or other 
contract-based arrangements should rev�ew the lessons 
already learned from those ex�st�ng relat�onsh�ps, 
�nclud�ng an evaluat�on of the sources of pr�or cla�ms and 
l�t�gat�on exposure, adm�n�strat�ve burdens, and pol�cy and 
procedure challenges. Th�s type of preempt�ve evaluat�on 
pos�t�ons compan�es to determ�ne wh�ch vulnerab�l�t�es 
can be corrected before a larger scale vers�on of that model 
becomes a day-to-day real�ty.

•  As we move towards a more decentral�zed workforce, the 
obl�gat�ons and dut�es for each ent�ty �n the relat�onsh�p 

w�ll vary for employment law compl�ance purposes. The 
obl�gat�ons w�ll h�nge on whether the company’s prov�der 
�s an umbrella organ�zat�on, a gu�ld or network of sk�lled 
workers, a staffing organ�zat�on prov�d�ng serv�ces, or 
a PEO, as well as the types and durat�on of serv�ces 
contracted for and prov�ded. Accord�ngly, �f and when a 
company rece�ves a compla�nt regard�ng d�scr�m�nat�on, 
retal�at�on, harassment, safety, or �nterference w�th 
federally protected r�ghts, �t should always conduct �ts 
own �nvest�gat�on �nto the allegat�ons. The spec�fic type of 
bus�ness relat�onsh�p �t has w�th the prov�der organ�zat�on 
w�ll determ�ne wh�ch respons�b�l�t�es and dut�es rest w�th 
wh�ch ent�ty. 

•  For any contract for serv�ces or jo�nt employment 
relat�onsh�p or agreement, the company must 
exerc�se v�g�lance �n �nclud�ng ant�d�scr�m�nat�on and 
�ndemn�ficat�on clauses �n all contracts to ensure that �t �s 
properly sh�elded from unnecessary l�ab�l�ty. 

B. Global Mobility

1. Help from Abroad

Geograph�c boundar�es that once surrounded the workforce 
are qu�ckly d�sappear�ng. A var�ety of factors and technolog�cal 
advancements have contr�buted to the establ�shment and 
development of a global labor market. Further, workers are 
no longer l�m�t�ng themselves to one locat�on. Rather, they 
are cont�nually market�ng the�r sk�lls to organ�zat�ons based 
anywhere �n the world. In th�s global labor market, compan�es, 
l�kew�se are �ncreas�ngly reallocat�ng workers to the projects and 
locat�ons that prov�de the most cost effect�ve and effic�ent use of 
the�r expert�se. 

W�th an eye toward the global labor market, U.S. compan�es 
w�th overseas fac�l�t�es are find�ng a welcome repr�eve from  
the current nat�onal econom�c woes. These mult�nat�onal 
corporat�ons are well pos�t�oned to ma�nta�n a v�able global 
workforce dur�ng these tough nat�onal econom�c t�mes �n 
ant�c�pat�on of an econom�c upsw�ng �n the foreseeable future. 
In add�t�on, these corporat�ons are find�ng creat�ve alternat�ves 
to ma�nta�n�ng a substant�al U.S. workforce �nclud�ng the 
development and use of the L-� Intracompany Transferee v�sa 
program. Th�s v�sa category allows an organ�zat�on to br�ng an 
unl�m�ted number of fore�gn workers �nto the Un�ted States from 
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overseas ent�t�es that share common ownersh�p and control. 
El�g�ble workers must have worked for the company outs�de of 
the Un�ted States for at least one year. A mult�nat�onal corporat�on 
fac�ng a downturn �n the U.S. m�ght, for example, ass�gn a new h�re 
to spend �2 months work�ng �n a country w�th looser �mm�grat�on 
rules before br�ng�ng h�m or her to the Un�ted States. 

The �ntracompany transferee program prov�des tremendous 
flex�b�l�ty to the corporat�on �n that �t allows the U.S. ent�ty to 
transfer the L-� �nd�v�dual �nto the Un�ted States on a short or 
long-term project bas�s, leave the �nd�v�dual on the fore�gn ent�ty 
payroll and benefits, and ut�l�ze the spec�al�zed serv�ces on an 
�nterm�ttent bas�s for the durat�on of the L-� per�od. Th�s prov�des 
a company w�th tremendous opt�ons �n mov�ng these �nd�v�duals 
throughout the U.S. on a var�ety of projects where the�r expert�se 
and serv�ces are needed. Th�s also allows the U.S. organ�zat�on to 
effic�ently and effect�vely scale headcount up or down as bus�ness 
needs change.

Some compan�es have gone a step further by seek�ng 
alternat�ves to bas�ng technlogy workers �n the Un�ted States at 
all. They have found numerous advantages to creat�ng teams of 
profess�onals based outs�de the Un�ted States who can eas�ly be 
sent to countr�es where they are needed—for example, to support 
local rollouts of h�gh-tech products. In a trend that has ga�ned 
momentum �n the past �8 months, compan�es have been creat�ng 
soph�st�cated “global mob�l�ty” programs a�med at creat�ng truly 
�nternat�onal career paths for profess�onals. Hav�ng learned that 
hast�ly planned transfers often leave employees and the�r fam�l�es 
feel�ng out of place culturally, these compan�es now carefully 
screen employees before any transfers, mon�tor the�r sat�sfact�on 
and performance dur�ng fore�gn ass�gnments, and debr�ef them 
afterward about what d�d and d�d not go well. In th�s global mob�l�ty 
trend, �t �s �mperat�ve that organ�zat�ons manage the�r people 
well. In the project-based model, an �nd�v�dual’s �nformat�on, 
knowledge, sk�lls, and relat�onsh�ps are an organ�zat�on’s b�ggest 
asset and ma�n source of compet�t�ve advantage. W�th people-
related costs approach�ng more than two-th�rds of organ�zat�onal 
spend�ng, the project-based model prov�des attract�ve alternat�ves 
�f managed and �mplemented correctly.

Further, �n the advent of the global mob�l�ty program, 
the �mportance of people to the bottom l�ne �s s�gn�ficant. 
As such, compan�es seek�ng th�s alternat�ve must rev�ew the 
demograph�c, econom�c, technolog�cal, and soc�o-pol�t�cal  
make-up of the�r workforce on each project to ensure that the 

project �s managed, overseen, �mplemented and d�rected �n the 
most effic�ent manner. W�th a workforce that �s more d�verse, 
mob�le, �nformed, and �n demand, the management of people 
as well as the mob�l�ty program �tself are v�tal to a corporat�on’s 
growth, profit, and ex�stence. Exper�ence demonstrates that 
proper program �mplementat�on �s pay�ng off. Employees seem 
more sat�sfied w�th the exper�ence, and the company benefits 
from workers’ broader language and people sk�lls and the�r 
greater knowledge of the company’s operat�ons. Th�s workforce 
�s flex�ble, mob�le, and exper�enced. The key to mak�ng �t work �s 
establ�sh�ng a thorough global mob�l�ty program that allows for 
the un�nh�b�ted movement from one country to another through 
prequal�ficat�on or other �mm�grat�on strateg�es that streaml�ne 
the process for �ntracompany transferees throughout the world. 

For the many large compan�es that have not yet developed 
global mob�l�ty programs, here are two reason to do so:

•  They help recruitment and retention. Compan�es report 
that employees have come to see �nternat�onal mob�l�ty 
as a new way to d�st�ngu�sh themselves and as a pos�t�ve 
career move.

•  Their start-up costs are not as high as one might think. 
Many execut�ves assume that a mob�l�ty program requ�res 
the firm’s full �ncorporat�on �n fore�gn countr�es. Not so. 
A low-cost branch office may be all that �s needed, and 
compan�es have d�scovered �t �s often more cost-effect�ve 
to send a team of tra�ned profess�onals �nto a new country 
for a short-term project than to tra�n local employees. 
There �s a strateg�c benefit too: a faster, more flex�ble 
structure. When they are organ�zed around projects, as 
opposed to locat�ons, compan�es can enter new segments 
more qu�ckly, reduce t�me to market, and enhance  
process standard�zat�on.

Hav�ng a tra�ned, educated, project-based workforce can be a 
more cost effect�ve approach than h�r�ng of a full-t�me, permanent 
employee �n the global env�ronment. A pr�me example of the 
benefit of us�ng contract labor �s flex�b�l�ty by supply�ng already 
sk�lled workers and produc�ng at max�mum performance w�thout 
a tra�n�ng curve. Contract labor �s a great fit for projects that 
requ�re a large workforce w�th spec�al�zed sk�lls. These workers 
can be suppl�ed on short not�ce for a day or a few months and 
have already been prescreened to determ�ne the level of the�r 
expert�se �n a spec�fic field. Independent contractors, who are 
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profic�ent �n the expert�se needed or the technology be�ng used, 
can beg�n produc�ng results �mmed�ately, there by el�m�nat�ng the 
need for costly tra�n�ng and sav�ng t�me. 

2. Practical Steps to Take Today

•  Explore fore�gn markets to determ�ne v�able locat�ons for 
open�ng cost effect�ve fore�gn operat�ons.

•  Ident�fy key personnel to prov�de �n�t�al staffing for 
fore�gn operat�ons.

•  Beg�n overseas h�r�ng w�th an eye toward develop�ng 
expert�se and sk�lls that can be transferable across projects.

•  Work w�th legal counsel to �dent�fy cross-border work 
author�zat�on requ�rements to qu�ckly fac�l�tate the 
transfer of contract or project-based workers .

C. Worker Privacy & Technology

The ever-expand�ng ab�l�ty to collect and manage �ncreas�ngly 
large volumes of �nformat�on about prospect�ve and current 
employees ra�ses opportun�t�es and creates r�sks for bus�nesses. 
Compan�es are now ga�n�ng an unprecedented capac�ty to screen 
appl�cants, track employee product�v�ty, create onl�ne corporate 
commun�t�es and streaml�ne data resources. At the same t�me, 
more prevalent and complex �nternat�onal, federal and state 
regulat�on of pr�vacy and �nformat�on secur�ty ra�se compl�ance 
costs and expose bus�nesses to l�t�gat�on r�sks assoc�ated w�th fa�led 
confident�al�ty measures and alleged d�scr�m�nat�on. Compan�es 
can and should embrace these technology-dr�ven benefits w�th�n 
the framework of forward-look�ng pol�c�es that fully account for 
the evolv�ng framework of pr�vacy and data protect�on law. 

1.  Major Challenges in the Areas of Privacy and  

Data Protection:

Vetting Prospects and Investigating Current Employees

As �dent�ty theft and theft of bus�ness �nformat�on accelerate 
and leg�slators and regulators �mpose ever more onerous 
requ�rements to safeguard customer and employee data, 
compan�es are under �ncreas�ng pressure to vet prospect�ve and 
current employees. Indeed, most major players �n the financ�al 
serv�ces, health care, and telecommun�cat�ons �ndustr�es w�ll 
not h�re someone, or even perm�t a vendor’s employee to 
prov�de serv�ces, w�thout subject�ng that person to some form of 
background check. The decrease �n long-term employees whose 
trustworth�ness has been establ�shed over t�me only exacerbates 

the need for background �nvest�gat�on. At the same t�me, the 
vast popular�ty of “Web 2.0” has resulted �n a flood of publ�cly 
ava�lable and read�ly access�ble �nformat�on about aspects of a 
prospect’s or employee’s personal l�fe that formerly were known 
only to a small c�rcle of acqua�ntances. To keep the�r customers 
and h�re the “best and the br�ghtest” wh�le, at the same t�me, 
reduc�ng the r�sk of lawsu�ts alleg�ng d�scr�m�nat�on or v�olat�on 
of the Fa�r Cred�t Report�ng Act or state laws proh�b�t�ng adverse 
act�on based on lawful off-duty conduct, compan�es should now 
develop and �mplement pol�c�es that address: (�) the �nformat�on 
sources that w�ll be cons�dered �n the appl�cat�on vett�ng process; 
(2) the standards for evaluat�ng that �nformat�on; and (3) the 
procedures that w�ll be followed for obta�n�ng the �nformat�on.

Creating Trust that Will Maintain the Flow of 
Information from Prospects and Employees

Just when compan�es need more �nformat�on than ever 
before to vet prospects and workers, the prospects and workers 
are becom�ng more fearful of shar�ng �nformat�on — part�cularly 
sens�t�ve personal �nformat�on, such as a Soc�al Secur�ty number 
or health �nformat�on — because of the endless stream of h�gh 
profile secur�ty breaches and the costs of �dent�ty theft. In the 
�990s and at the start of the m�llenn�um, organ�zat�ons learned 
that enhanced pr�vacy protect�ons for consumer data prov�ded 
a compet�t�ve edge �n the marketplace for goods and serv�ces. 
Well �nto the new m�llenn�um, state leg�slatures are beg�nn�ng to 
recogn�ze the need to protect sens�t�ve �nformat�on, and a number 
of states have enacted laws to safeguard employee, appl�cant and 
consumer pr�vacy. A focus on employee data protect�on w�ll 
prov�de a compet�t�ve edge �n the job market, part�cularly for 
mult�nat�onal corporat�ons whose workforces �nclude c�t�zens 
of the European Un�on and the Br�t�sh Commonwealth where 
data protect�on regulat�on �s more robust. F�rms can address 
th�s challenge and comply w�th relevant state laws through a  
mult�-funct�onal group, w�th representat�ves from Human 
Resources, Informat�on Technology, the Legal Department and 
management  who can prov�de gu�dance on how the organ�zat�on 
w�ll safeguard, use and d�sclose employee data. 

Capitalizing on Web 2.0

Web 2.0, the �nteract�ve Internet, �s here to stay, and �t �s not 
“just for k�ds” as demonstrated by the explos�ve growth of the 
soc�al network�ng s�te Facebook among the “over-30 crowd.” 
Wh�le soc�al network�ng webs�tes were constructed to foster 
teenage soc�al�z�ng, forward-look�ng compan�es already are 
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seek�ng to convert th�s commun�cat�on platform �nto a bus�ness 
tool. As one example, the ch�ef execut�ve officer of a major 
Boston-based hosp�tal uses Internet network�ng to expla�n the 
hosp�tal’s ant�-un�on stance to youthful rank-and-file, and a major 
automaker rel�es on an �nternal “bus�ness network�ng s�te” to 
foster commun�cat�on among geograph�cally and organ�zat�onally 
d�sparate components of the corporat�on. The advantages for 
large, geograph�cally d�spersed, or decentral�zed compan�es are 
part�cularly s�gn�ficant. Those firms can create commun�t�es 
across nat�onal or �nternat�onal l�nes and promote effic�ent use of 
corporate resources. As “Gen Facebook” matures and enters the 
workforce, �ts members w�ll seamlessly employ enterpr�se-w�de 
network�ng tools to get the job done. 

Location Tracking and Other Employee Monitoring

Inexpens�ve computer ch�ps loaded w�th rad�o frequency 
�dent�ficat�on (RFID) technology as well as dashboard- and cell  
phone-based global pos�t�on�ng systems (GPS) now perm�t 
bus�nesses to track the�r workforce both w�th�n and outs�de 
a fac�l�ty. These locat�on-track�ng tools perm�t enhanced 
product�v�ty, part�cularly for organ�zat�ons w�th a mob�le 
workforce. Meanwh�le, �ncreas�ngly soph�st�cated electron�c 
mon�tor�ng technology can contemporaneously rev�ew 
and analyze v�rtually every commun�cat�on and b�t of data 
transm�tted across a corporate network, help�ng to safeguard 
sens�t�ve customer data and confident�al bus�ness �nformat�on. 
Pervas�ve mon�tor�ng, however, has �ts costs �n adverse employee 
relat�ons, espec�ally �n workplaces that are un�on�zed or where 
a un�on �s attempt�ng to organ�ze. In add�t�on, changes �n both 
commun�cat�ons and mon�tor�ng technology and several recently 
dec�ded cases demonstrate that “ant�que” e-ma�l pol�c�es must 
be updated and rev�sed pol�c�es need to be commun�cated to the 
workforce �n a way that w�ll create a pos�t�ve sp�n rather than the 
specter of “B�g Brother.” F�nally, electron�c mon�tor�ng pol�c�es 
should contemplate a s�gn�ficant number of cont�ngent workers.

2. Practical Steps to Take Today

•  Determ�ne and formal�ze a plan for select�ng �nformat�on 
sources that w�ll be ut�l�zed to vet workers and prepare 
procedures and standards that w�ll be followed to obta�n 
�nformat�on and evaluate �nformat�on rece�ved. 

•  Include protocols �n contracts w�th cont�ngent worker 
prov�ders that ensure company pr�vacy requ�rements  
are met.

•  Make certa�n that the company does not rece�ve any 
unnecessary �nformat�on about cont�ngent workers.

D. Wage & Hour Concerns

The nat�on’s wage laws are �ll-equ�pped to govern the 
complex�t�es of the modern organ�zat�on. Enacted �n �938 to 
create jobs after the Great Depress�on, the Fa�r Labor Standards 
Act (FLSA) �s des�gned to regulate hours of work �n an economy 
where one �n five workers �s employed on a farm and the 
factory wh�stle s�gnals the end of the urban workday. Th�s Great 
Depress�on clockwork world bears l�ttle resemblance to the 
workplace we know today, and even less to the global workplace 
of the future.

The FLSA’s very ant�qu�ty makes �t an attract�ve weapon for 
aggr�eved workers and the pla�nt�ffs’ bar. As bus�nesses adapt to 
compete �n the 2�st century economy, wage and hour compl�ance 
�s key to reduc�ng employment l�ab�l�ty. Smart compan�es w�ll find 
ways to manage the�r labor needs effic�ently even as FLSA act�ons 
adapt to target new wage pract�ces. Savvy compan�es can make 
these essent�al changes now to prepare for the new workforce, 
wh�le pract�c�ng preventat�ve strateg�es for wage and hour l�ab�l�ty. 
Successful compan�es w�ll outsource �neffic�ent bus�ness l�nes, form 
strateg�c all�ances, and learn to manage core employees effect�vely. 
Each of the below three �n�t�at�ves presents opportun�t�es for 
success, but requ�res plann�ng to m�n�m�ze l�ab�l�ty.

1. Independent Contractors: Outsource to Compete

Compet�t�on �n the new economy requ�res focus�ng the 
bus�ness on core competenc�es at wh�ch the organ�zat�on 
excels, and ass�gn�ng other funct�ons to outs�ders who  
are equally effic�ent �n the�r own field. Whether these  
outs�ders are �nd�v�duals, bus�nesses, or labor pools, they 
can perform nonessent�al funct�ons for a 2�st century  
organ�zat�on far more effect�vely than a department or l�ne of a 
trad�t�onal corporat�on.

Entrepreneurs and ex�st�ng compan�es should th�nk 
creat�vely about outsourc�ng — beyond the call center or 
secur�ty desk and out to the rout�ne funct�ons that have 
carr�ed over from the old model. Areas that may be su�table for 
contractor or consultant ass�gnment and have been successfully 
outsourced �nclude benefits adm�n�strat�on, payroll process�ng, 
account�ng, collect�ons, warehouse operat�ons, log�st�cs, and 
even adm�n�strat�ve or execut�ve personnel. For example, 
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grow�ng compan�es or those fac�ng a major strateg�c sh�ft  
may br�ng �n a consult�ng CFO on a temporary bas�s to gu�de 
the organ�zat�on.

Outsourc�ng beyond establ�shed vendor tasks and �nto  
formerly core bus�ness areas requ�res careful plann�ng, prec�se 
contractor agreements, and ongo�ng v�g�lance to ensure that 
the �ndependent contractor relat�onsh�p rema�ns an asset to 
the organ�zat�on. F�rst, �dent�fy areas �n wh�ch the company’s  
non-�ntegral funct�ons can be handled by an �ndependent 
contractor whose serv�ces are less expens�ve and more effect�ve 
than those the company currently performs for �tself. The company 
may also exam�ne ex�st�ng tasks or projects ass�gned to employees 
that m�ght be better su�ted to the use of consultants or contractors. 
Assess�ng non-core funct�onal�ty su�table to outsourc�ng also 
requ�res an understand�ng of how the contractor relat�onsh�p can 
be structured to avo�d FLSA and other legal l�ab�l�ty.

To �dent�fy funct�ons appropr�ate for compla�nt outsourc�ng, 
firms should cons�der:

•  the nature and degree of control necessary for the work to 
be performed at a level cons�stent w�th company needs;

•  the tools and equ�pment the contractor must �nvest �n to 
perform the outsourced tasks;

•  whether the tasks or projects ass�gned to the �ndependent 
contractor requ�re spec�al sk�lls or expert�se;

•  �f the nature of the task or project �s su�table to a payment 
structure based on del�verables other than hours worked;

•  whether the task or funct�on �s one for wh�ch the company 
has a constant need or �s requ�red only per�od�cally; and

•  �f the task or serv�ce �s one that �s an �ntegral part of  
the bus�ness.

For wage law purposes, these are factors that courts, 
the Department of Labor, and the pla�nt�ffs’ bar w�ll assess 
�n determ�n�ng whether the contract relat�onsh�p �s truly 
�ndependent, or whether �t subjects the company to l�ab�l�ty 
as an employer of the contract labor. Where the �ndependent 
contractor tends to work under l�ttle superv�s�on, us�ng tools and 
expert�se appl�cable to other organ�zat�ons, �nvo�c�ng for goods 
or serv�ces rather than stra�ght hours of work, and prov�d�ng a 
funct�on extraneous to the organ�zat�on’s core operat�ons, the 
contract�ng company �s less l�kely to be v�ewed as an employer.

Mov�ng to a contractor or consultant model requ�res careful 
structur�ng of the outsourc�ng agreement. These sample best 
pract�ces are start�ng po�nts for plann�ng a compl�ant and cost-
effect�ve agreement:

•  prepare a thoroughly vetted form agreement that can be 
custom�zed to fit the part�cular s�tuat�on;

•  pay �ndependent contractors pre-negot�ated fees for tasks 
or projects, rather than by hours worked;

•  �f an ent�re bus�ness funct�on �s not be�ng outsourced, set 
a project or task end date to establ�sh boundar�es to the 
contractor relat�onsh�p;

•  cons�der appropr�ate �ndemn�ty, attorneys’ fees, and 
l�ab�l�ty clauses;

•  make strateg�c cho�ces about cho�ce of law prov�s�ons;

•  when poss�ble, have the contractor perform all serv�ces off 
s�te; and

•  when assess�ng contractor performance, evaluate contract 
compl�ance rather than performance of �nd�v�duals.

To trans�t�on to th�s model beyond ex�st�ng outsourced 
funct�ons, compan�es should first exam�ne the organ�zat�on for 
�neffic�ent or low-return bus�ness funct�ons or groups. Then, 
�dent�fy potent�al funct�ons for outsourc�ng and �ssue Request for 
Proposals (RFPs) to qual�fied contractors to determ�ne whether 
mak�ng the trans�t�on w�ll be cost effect�ve. If results are favorable, 
employees perform�ng these tasks can be �dent�fied and rev�ewed 
for reass�gnment. Ex�st�ng employees should not be accepted �nto 
a contractor relat�onsh�p. When the organ�zat�on �s prepared for 
outsourc�ng, the RFP process should go through a purchas�ng 
department w�th appropr�ate overs�ght, rather than a process 
equ�valent to h�r�ng. F�nally, the company w�ll be prepared to 
trans�t�on to the outsourced funct�on. Per�od�c rev�ews of the 
contract relat�onsh�p must be conducted to ensure that the 
contractor �s both contr�but�ng to the organ�zat�on’s effic�ency and 
comply�ng w�th appl�cable standards for �ndependent contractor 
status under wage and other laws.

2. Joint Ventures, Separate Liability

The new organ�zat�onal model also �nvolves establ�sh�ng 
partnersh�ps or jo�nt projects to ga�n larger contracts and perform 
symb�ot�cally. Careful compan�es w�ll recogn�ze that these 
relat�onsh�ps offer as many p�tfalls as opportun�t�es. Under the 
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FLSA, ent�rely separate employers may be suffic�ently connected 
to share l�ab�l�ty as jo�nt employers for each other’s employees 
and employment pract�ces. Jo�nt employers are respons�ble, 
both �nd�v�dually and jo�ntly, for compl�ance under the Act. 
Add�t�onally, alternat�ve causes of act�on, such as racketeer�ng 
su�ts, may trap a compl�ant partner �nto l�ab�l�ty for a vendor’s 
�llegal conduct. In pract�ce, the financ�ally stronger partner �s 
l�kely to bear the burden of a partner’s labor v�olat�ons.

In an economy where ventures form for s�ngle projects and 
then d�sband, stable organ�zat�ons w�ll be �ncreas�ngly attract�ve 
targets for pla�nt�ffs. Compan�es must know w�th whom they are 
do�ng bus�ness and strateg�cally manage jo�nt ventures to avo�d 
unnecessary l�ab�l�ty.

Courts and the U.S. Department of Labor generally exam�ne 
the “econom�c real�t�es” of the relat�onsh�p between the alleged 
employer and worker and we�gh var�ous factors to determ�ne 
jo�nt employment status. Compan�es engaged �n jo�nt ventures, 
outsourc�ng, or pay�ng temporary workers can m�n�m�ze the r�sk 
of jo�nt-employer l�ab�l�ty through establ�shed procedures.

•  Ident�fy areas where the retent�on of a temporary 
worker or workforce �s the best means for complet�ng 
ex�st�ng or contemplated projects. When structur�ng the 
relat�onsh�p, consult legal counsel and cons�der factors 
s�m�lar to those descr�bed above for establ�sh�ng a val�d 
contractor relat�onsh�p.33 

•  Rev�ew ex�st�ng relat�onsh�ps w�th contractors and  
sub-contractors to determ�ne jo�nt employment r�sks �n 
l�ght of these factors. 

•  Aud�t ex�st�ng relat�onsh�ps and agreements w�th 
employee leas�ng firms, PEOs, and th�rd-party prov�ders. 
Establ�sh object�ve cr�ter�a for approv�ng these 
contracts, �nclud�ng: jo�nt l�ab�l�ty �ndemn�ficat�on; the 
econom�c resources of the prov�der to meet contractual 
�ndemn�ficat�on comm�tments; adequate compensat�on 
and benefits and a warranty of compl�ance w�th �ndustry 
standards, �nclud�ng documentat�on of employment law 
systems and tra�n�ng.

•  Cons�der establ�sh�ng new relat�onsh�ps w�th compl�ant 
vendors, and �ssue RFPs to determ�ne cost-effect�ve 
alternat�ve sources for labor funct�ons. 

•  Cons�der draft�ng a pol�cy to gu�de how the company w�ll 
�nteract w�th �ts cont�ngent workforce, and prepare other 

pract�ces to lessen the r�sk that managers use cont�ngent 
workers �n an �nappropr�ate manner.

These �n�t�al steps prov�de a bas�s for assess�ng some of the 
major r�sks �n ex�st�ng and ant�c�pated relat�onsh�ps.

Careful pol�c�es allow compan�es to ant�c�pate and avo�d 
new wage law r�sks, such as su�ts brought by employees under 
the Racketeer Influenced and Corrupt Organ�zat�ons (RICO) 
Act. In a new wave of RICO su�ts, compan�es do�ng bus�ness w�th 
vendors or partners who rely on �llegal workers, sub-standard labor 
pract�ces, or other d�sreputable cost-cutt�ng measures may find 
themselves targeted by workers, whether legal or undocumented, 
�n publ�c allegat�ons of labor explo�tat�on.34 These su�ts operate 
on a var�ety of novel and unproven theor�es, but �nev�tably �nvolve 
adverse publ�c�ty around allegat�ons such as human traffick�ng, 
wage-fix�ng, fraud, and extort�on.

When a bus�ness partner’s rates appear �mplaus�bly low 
or the contract�ng company observes s�gns that vendors are 
employ�ng undocumented workers, steps must be taken to sever 
the relat�onsh�p and establ�sh contracts w�th reputable partners. 
Ma�nta�n�ng awareness of jo�nt employment factors and aud�t�ng 
bus�ness relat�onsh�ps w�ll reduce the r�sk of l�ab�l�ty based on 
noncompl�ant wage pract�ces of a vendor or partner.

3. Limited Workforce, Limitless Workspace

Wh�le a company may outsource or contract for  
non-essent�al tasks, �t reta�ns the best of �ts workforce to carry 
out core funct�ons. Those employees, however, may work 
anywhere, under the wage laws of one or many states. Assume 
a scenar�o where a small company employs workers who l�ve all 
over the Un�ted States, w�th each employee “telecommut�ng” to 
the company’s “office” located �n San Franc�sco. The company 
class�fies �ts employees as exempt from overt�me. Wh�ch state’s law 
appl�es? Cal�forn�a law — where the company’s office �s located 
— or the law of Ar�zona, Ma�ne, or Flor�da, where �ts employees 
actually l�ve and work from home? Can an employee work�ng �n 
Ma�ne cla�m to be under Cal�forn�a law �f Cal�forn�a law prov�des 
better remed�es? Conversely, �f Ma�ne’s laws are more favorable, 
can Cal�forn�a res�dents cla�m remed�es under Ma�ne law because 
the class�ficat�on dec�s�on was made by corporate counsel �n 
Ma�ne? What �f the company’s employees rout�nely make short 
bus�ness tr�ps to other states? Does the law of each state the 
employee “works” �n govern the employee’s overt�me el�g�b�l�ty 
or benefits?
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In determ�n�ng whether to enforce a cho�ce-of-law agreement 
or wh�ch state law governs an employment relat�onsh�p, 
courts have generally used e�ther a “s�gn�ficant-contacts” test 
or a “governmental-�nterests” test. Yet, perhaps because many 
employees are no longer requ�red to be phys�cally present at the 
place of bus�ness and can e�ther choose or be expected to l�ve 
and travel �n other states, the law �n th�s area �s far from settled. 
Thus, some courts have held that any work performed wh�le an 
employee �s phys�cally present �n a state—even �f only for a day—
obl�gates the employer to comply w�th that state’s employment 
laws.35 In other cases, even �f an employee has never set foot 
�n a state he or she could attempt to cla�m the benefits of that 
state’s laws �f one of the dec�s�on-makers of the challenged pol�cy 
happens to l�ve there. 

Compan�es can take several steps to protect themselves 
wh�le wage and hour law �n th�s area �s st�ll �n flux. F�rst, where 
the company or employee has s�gn�ficant t�es—operat�ng or 
l�v�ng, work�ng, or travel�ng—to h�ghly regulated states such 
as Cal�forn�a, employees should work under employment 
agreements that clearly des�gnate wh�ch state’s law w�ll govern 
the employment relat�onsh�p. Wh�le tak�ng such a step w�ll not 
guarantee a court’s determ�nat�on of wh�ch state’s law w�ll apply, 
not hav�ng any des�gnat�on means that, whatever cho�ce of law 
a company may have had, or would have l�ked to have had, �t 
w�ll play no part �n a court’s analys�s of wh�ch state’s law actually 
governs. Second, a firm should be cogn�zant of, and compl�ant 
w�th, the employment laws of not only the state where �t �s 
located and the states where �ts employees l�ve, but also w�th the 
employment laws of those states to wh�ch, and through wh�ch, 
�ts employees travel, regardless of the actual amount of t�me 
they may spend �n those states. Aga�n, even �f appl�cable state 
employment laws confl�ct, do�ng noth�ng r�sks expos�ng the 
company to unant�c�pated l�ab�l�ty.

4. Practical Steps to Take Today

•  Ensure that th�rd-party prov�ders of cont�ngent workers 
have the financ�al means to meet �ndemn�ficat�on 
agreements, wh�ch may result �n larger prov�ders becom�ng 
the preferred prov�ders.

•  Use a th�rd-party vendor to �nvest�gate and aud�t all 
outs�de bus�ness partners to ensure, to the extent poss�ble, 
that they comply w�th appl�cable wage law.

•  Draft vendor, partner, and employment contracts to 
reduce l�ab�l�ty and d�rect a forum for potent�al d�sputes, 
understand�ng that �f cont�ngent worker arrangements do 
not pass the econom�c real�t�es test, there w�ll be corporate 
ve�l p�erc�ng. 

E. Executive Compensation

Execut�ves generally cons�st of the group of employees tasked 
w�th the dec�s�on-mak�ng and strateg�c development of a company, 
�nclud�ng a ch�ef execut�ve officer (CEO), a ch�ef financ�al officer 
(CFO), a ch�ef operat�onal officer (COO), a general counsel 
(GC) and a lead human resources execut�ve (HRE). In a model 
of small compan�es �n a large network of compan�es, execut�ve 
serv�ces may be prov�ded �n two general ways: (�) each small 
company has �ts execut�ve officers; or (2) s�m�lar serv�ces are 
bundled and prov�ded to var�ous small compan�es (“bundled 
serv�ces”). An example of the latter would be �f one company 
housed the CFO, GC and HRE as quas�-outs�de adv�sors to each 
of the small compan�es. The d�fference between the bundled 
serv�ces and �ndependent outs�de adv�sors �s that the bundled 
serv�ces prov�ders would have a pre-determ�ned cl�ent base 
(s�m�lar to an �n-house legal department) and object�ves would 
not �nclude seek�ng add�t�onal cl�ents, but ma�nta�n�ng serv�ce to 
the pre-determ�ned cl�ent base to wh�ch serv�ces are prov�ded.36

1. Factors and Components of Executive Compensation

Often, the first step �n determ�n�ng execut�ve compensat�on 
�s benchmark�ng compensat�on to what other execut�ves are 
rece�v�ng �n the �ndustry. Wh�le �n a small company-large network 
model, benchmark�ng w�ll be valuable, the company would also 
have to cons�der benchmark�ng w�th�n the company (as a large 
d�spar�ty of compensat�on �n a small company has a h�gher 
negat�ve �mpact on employee morale than �n a larger company), 
as well as benchmark�ng w�th�n the network. Benchmark�ng 
w�th�n the network also keeps cost control �n l�ne for the  
serv�ces prov�ded. 

There are generally several components to execut�ve 
compensat�on: base salary, short-term �ncent�ves and long-
term �ncent�ves. In order for a small company to be successful, 
a major port�on of the execut�ve compensat�on should be t�ed to 
performance, rather than to mere cont�nued employment. In the 
new bus�ness model, base salary w�ll be relat�vely low compared 
to larger compan�es �n the �ndustry peer group, but there should 
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be a proport�onately larger ups�de for atta�nment of performance 
goals that add to the success of the company. 

The model for performance-based compensat�on w�ll be 
cr�t�cal to the success of the �nd�v�dual small company as well as the 
network. Short-term �ncent�ves generally cons�st of a cash bonus 
based on the company’s performance over the course of the year, 
as the company outl�nes pre-determ�ned performance goals that 
are cr�t�cal to �ts upcom�ng financ�al year. Long-term �ncent�ves 
are generally equ�ty-based and t�ed to the company’s performance 
over a per�od longer than a year. Rewards for performance can be 
t�ed to myr�ad goals depend�ng upon the short-term or long-term 
strateg�c goals of the company, such as net profit, revenue, cash 
reserves or earn�ngs per share, determ�ned on an absolute bas�s 
or as compared to a peer group. Performance goals may also be 
ta�lored to the part�cular serv�ce prov�ded by the execut�ve. For 
example, the performance goals for an HRE may be a reduct�on 
�n employee turnover. 

After sett�ng the compensat�on for execut�ves, another 
cons�derat�on that a firm w�ll address �s whether to have an 
employment contract for serv�ces. The pr�mary purposes for an 
employment agreement �s to help the company enter�ng �nto the 
agreement reta�n the execut�ve (e.g., by prov�d�ng penalt�es to the 
company for term�nat�on such as �n a severance prov�s�on) and 
set forth parameters of employment (e.g., descr�b�ng dut�es and 
defin�ng cause), wh�le protect�ng the execut�ve by prov�d�ng for 
post-term�nat�on compensat�on and benefits, �n connect�on w�th 
an �nvoluntary severance w�th or w�thout a change �n control.  
W�th smaller compan�es and a large network, a company must 
balance the constancy and assuredness that an employment 
agreement may prov�de w�th hav�ng the ab�l�ty to be n�mble and 
change �ts workforce. In the current env�ronment, no severance 
�s pa�d �f an execut�ve �s term�nated for cause, where cause �s 
narrowly defined. In an env�ronment where small compan�es need 
to be flu�d to compete, poor performance should be a factor �n a 
company be�ng able to no longer ut�l�ze the serv�ce of an execut�ve 
w�thout the company be�ng penal�zed by pay�ng severance. 

As performance-based compensat�on tends to vary year to 
year, compan�es may w�sh to prov�de financ�al plann�ng tools to 
execut�ves, such as a non-qual�fied deferred compensat�on plan, 
so that �ncome taxes may be deferred and �ncome prov�ded upon 
ret�rement. Non-qual�fied deferred compensat�on plans generally 
allow execut�ves to defer compensat�on beyond the amount 
allowed under a qual�fied deferred compensat�on plan, such as a 

40�(k) plan. By prov�d�ng a non-qual�fied deferred compensat�on 
plan, the execut�ve may regulate the flow of �ncome over the 
course of h�s or her l�fe. The deferral of compensat�on also helps 
a company smooth out �ts cash flow pa�d as compensat�on. The 
downs�de to non-qual�fied deferred compensat�on plans �s that 
such plans are subject to cred�tors, and �f the company becomes 
�nsolvent or bankrupt, the execut�ve w�ll lose h�s or her deferrals.

2. Bundling Services

One approach to certa�n execut�ve serv�ces that the new 
bus�ness model may cons�der �s bundled serv�ces, as ment�oned 
above. All compan�es �n the network would use the bundled 
serv�ces to not only reduce costs for redundant serv�ces, but also 
to prov�de cont�nu�ty of serv�ces and cohes�veness on strategy 
across the network. 

Generally, the bundled serv�ces group would not generate 
any �ncome and compensat�on to the group needs to be prov�ded 
by the network of compan�es that actually produce revenue and 
pay �nto a compensat�on pool. The compensat�on pool may 
cons�st of cash or a comb�nat�on of equ�ty and cash of each 
company. The prov�s�on of equ�ty must comply w�th the grant�ng 
documents of the company’s equ�ty plans, as well as appl�cable 
secur�t�es laws. Equ�ty compensat�on typ�cally al�gns execut�ve’s 
dec�s�on-mak�ng w�th the long-term des�res of shareholders. 
Stock ownersh�p gu�del�nes may also be establ�shed for bundled 
serv�ce prov�ders. W�th a prov�s�on of payment from the network 
compan�es, the bonus pool concept of compensat�on should be 
used to determ�ned the proper apport�onment of the �ncom�ng 
cash and equ�ty. Also, determ�nat�on of performance-based 
�ncent�ves needs to be pre-establ�shed before the appl�cable  
short-term or long-term performance per�ods.

In add�t�on, �f execut�ves are v�ewed as �ndependent 
contractors, the serv�ce agreement w�ll be structured �n a 
very d�fferent manner than an employment agreement. For 
example, �ndependent contractor agreements typ�cally do not 
have severance clauses. In add�t�on, the prov�s�ons allow�ng for 
�nvoluntary term�nat�on or cancell�ng a contract typ�cally have 
less constra�nts than the typ�cal employment agreement.

For a group of execut�ves prov�d�ng bundled serv�ces, 
whether a non-qual�fied deferred compensat�on plan �s 
appropr�ate should be cons�dered. Generally, non-qual�fied 
deferred compensat�on plans are “top-hat” plans, establ�shed for 
a select group of management or h�ghly compensated employees. 
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If all or a major�ty of the employees �n a company are “a select 
group of management or h�ghly compensated employees,” then 
the “top-hat” status no longer ex�sts and the plan may become 
subject to ERISA, wh�ch requ�res adherence to fund�ng, vest�ng 
and fiduc�ary rules. 

3. Practical Steps to Take Today

•  Compan�es should determ�ne whether employment 
contracts are appropr�ate �f head�ng towards the model 
of small compan�es/large networks. If employment 
contracts are �n place, do not �nclude automat�c renewal 
clauses, cons�der not renew�ng the contract (wh�ch may 
result �n a r�sk of los�ng the execut�ve), and have shorter 
contract terms.

•  Rev�ew compensat�on plans and determ�ne whether  
the plans could be broadened so that �ndependent 
contractors or consultants may part�c�pate. 

•  Mon�tor proposed and pend�ng leg�slat�on as there w�ll be 
efforts to control/l�m�t execut�ve compensat�on.

F. Traditional Labor Law

The “old” model of employment �nvolved large dom�nant 
compan�es that prov�ded full-t�me stable employment for many 
years to large groups of employees w�th mult�ple talents, roles and 
sk�ll sets to produce a host of related (and somet�mes unrelated) 
goods and serv�ces. These employers prov�ded the perqu�s�tes 
and benefits of stable full-t�me employment, �nclud�ng stable 
�ncome, tra�n�ng and profess�onal development, �nsurance, 
ret�rement secur�ty, a sense of commun�ty and a s�gn�ficant 
source of �nd�v�duals’ soc�al �nteract�ons and network�ng. The 
“new” model, by contrast, �s compr�sed of much smaller, more 
n�mble and autonomous teams of people, set up as �ndependent 
contractors or small firms, l�nked by networks, com�ng together 
�n temporary comb�nat�ons for var�ous projects and d�ssolv�ng 
once the work �s done.

From the perspect�ve of labor law and collect�ve barga�n�ng, 
th�s new world poses challenges and opportun�t�es for bus�nesses 
w�th un�on relat�onsh�ps, for those that are un�on-free and w�sh to 
rema�n that way, as well as for organ�zed labor �tself.

1. Existing Union Relationships

Compan�es w�th ex�st�ng un�on agreements may be best 
served by strengthen�ng the overall relat�onsh�p and negot�at�ng 

the prov�s�ons needed for flex�b�l�ty and to adopt to the new 
workforce model.

Compan�es should ma�nta�n and bu�ld on strong collaborat�ve 
relat�onsh�ps where they may already ex�st. There are many h�ghly 
successful, flex�ble and adapt�ve compan�es w�th employees who 
are represented for purposes of collect�ve barga�n�ng, but the 
hallmark of those relat�onsh�ps �s a h�story of candor, honesty, trust 
and fa�r-deal�ng. S�gn�ficant changes �n the ways compan�es have 
to do bus�ness always present challenges and r�sks for all part�es, 
�nclud�ng labor un�ons and the employees they represent. Those 
challenges are best met �n s�tuat�ons where there �s a core level 
of trust and confidence. Th�s helps labor un�ons understand that 
the�r �nterests are ult�mately t�ed to the long-term best �nterests of 
the bus�nesses that employ the�r members, wh�ch helps all part�es 
embrace change w�th confidence and �mag�nat�on.

Cr�t�cal components of successful labor agreements to make 
them adaptable for the future, w�ll �nclude the follow�ng: 

•  The ability to subcontract work. If the grow�ng parad�gm 
for work and successful enterpr�ses �s the appropr�ate use 
of smaller spec�alty firms that can do th�ngs better, faster 
and cheaper, compan�es must have the ab�l�ty to ut�l�ze the 
best resources to produce the�r goods or prov�de serv�ces. 
Th�s means, espec�ally for “non-core” or “component” 
funct�ons, organ�zed labor w�ll have to compete to keep 
th�s work �n the barga�n�ng un�t and management w�ll 
need to have the ab�l�ty to select the best opt�on.

•  The ability to flexibly assign work and avoid work 
jurisdiction disputes. Compan�es need the ab�l�ty to 
ass�gn work across job class�ficat�ons w�th�n a barga�n�ng 
un�t, or to non-un�t employees or nonemployees, as 
collaborat�ve work�ng relat�onsh�ps �nvolv�ng a grow�ng 
number of serv�ce prov�ders on a part�cular job or 
work s�te become more and more prevalent. “Project 
labor agreements” to wh�ch all part�c�pat�ng un�ons are 
part�es have been used successfully for years on complex 
construct�on projects of long durat�on to m�n�m�ze, for 
example, jur�sd�ct�onal d�sputes. Th�s may serve as a useful 
model for future collaborat�ve work�ng relat�onsh�ps on 
small as well as large projects.

•  Efficient means to address new or changed job 
classifications and functions. The rate of change �n the 
scope and content of work �s l�kely to �ncrease over t�me, 
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and labor-management agreements that have qu�ck and 
effic�ent means to address these �ssues w�ll fare better �n 
the evolv�ng world.

•  Efficient means for dispute resolution. B�nd�ng 
arb�trat�on �s the preferred method of d�spute resolut�on 
and has served the labor-management commun�ty well 
for many decades. But as the speed of change accelerates 
and the need to make staffing and organ�zat�onal dec�s�ons 
�ncreases, �t w�ll be �mportant to have effic�ent, rel�able and 
exped�ted means of resolv�ng d�sputes over these �ssues 
�n the future. D�sputes over the organ�zat�on and staffing 
of work are �nherently d�fficult dec�s�ons to reverse once 
�mplemented, and exped�ted means of address�ng and 
resolv�ng those �ssues w�ll be cr�t�cal to t�mely dec�s�on-
mak�ng �n th�s evolv�ng world of work. Informal channels 
of d�alogue — such as the labor management comm�ttee 
to address problems �nvolv�ng unforeseen needs for 
organ�zat�onal change may also become more prom�nent 
�n the un�on�zed workplace of the future.

2. Challenges for Unions

For un�ons, the chang�ng landscape of the workplace presents 
both challenges and opportun�t�es. On the one hand, the decrease 
�n the number of large bus�nesses w�th hundreds or thousands of 
regular full-t�me employees poses numerous challenges �n terms 
of organ�z�ng large groups of members. On the other hand, to 
the extent that grow�ng numbers of workers become part of a 
project-based work soc�ety, un�ons could play an �ncreas�ng role 
�n becom�ng both the source of project-based labor to compan�es 
and the source of the trad�t�onal perqu�s�tes of stable full-t�me 
employment to �ts members whose work l�ves are t�ed less and less 
to a spec�fic company. Th�s harkens back to the days of the un�on 
h�r�ng hall where labor was obta�ned “as needed” on a da�ly, weekly 
or project bas�s from the un�on, wh�ch served as the recru�t�ng and 
tra�n�ng ground for workers �n certa�n crafts and �ndustr�es.

A fam�l�ar modern model from wh�ch much could be 
learned are the gu�lds and un�ons that represent workers �n the 
film �ndustry, where work �s often sporad�c and members work 
for many d�fferent firms over t�me. The Screen Actor’s Gu�ld, 
as an example, prov�des to �ts members many of the perqu�s�tes 
of regular full-t�me employment �n the context of a somewhat 
�rregular, project-based work l�fe, �nclud�ng �nsurance, ret�rement 
benefits, educat�onal and profess�onal development, as well as a 

sense of commun�ty that �s often otherw�se lost �n a project-based 
work world. 

Many un�ons and profess�onal assoc�at�ons may refocus 
the�r energ�es and resources to th�s model, although they w�ll 
certa�nly have compet�t�on from employment agenc�es and 
other organ�zat�ons that w�ll seek to fill th�s same vo�d for the 
project-based worker. Compan�es that need labor — espec�ally 
sk�lled labor on a sporad�c or project bas�s may �ncreas�ngly 
embrace such models, as they may offer a rel�able source of 
sk�lled and spec�al�zed labor, and rel�eve the compan�es of the 
respons�b�l�t�es of ma�nta�n�ng and adm�n�ster�ng fr�nge benefit 
programs for the project-based workers. 

3. The Current Union-Free Environment

For compan�es that are un�on free and w�sh to rema�n that 
way, there are many opportun�t�es and challenges, some fam�l�ar 
and some new:

•  Focus business and full-time regular employment 
opportunities on core competencies and mission. These 
are the areas where employment now and �n the future 
w�ll l�kely prov�de the greatest stab�l�ty and the greatest 
opportun�ty for h�gh levels of employee sat�sfact�on, 
compet�t�ve wages and benefits, job secur�ty and a shared 
sense of commun�ty and belong�ng. These k�nds of 
workplaces are the most d�fficult for un�ons to organ�ze. 

•  Contract out to networks of high quality specialty 
suppliers and vendors those functions of the business 
that are not “core.” Th�s �s espec�ally true for those 
where the demand for work �s var�able or project based, 
and where spec�alty firms have the edge �n terms of 
talent, technology and effect�veness by v�rtue of the�r 
focused concentrat�on on produc�ng part�cular goods or 
prov�d�ng part�cular serv�ces that are necessary elements 
or bu�ld�ng blocks of what �s prov�ded to customers 
or cl�ents. These are areas of operat�ons wh�ch, �f done 
“�n-house,” are typ�cally less well managed and prov�de 
more uncerta�n opportun�t�es for sat�sfy�ng and stable 
employment, thereby creat�ng he�ghtened r�sks of  
un�on organ�z�ng.

•  Take great care in utilizing temporary workers. In M.B. 
Sturgis37 the Nat�onal Labor Relat�ons Board (NLRB) 
�ssued a controvers�al dec�s�on that overturned almost  
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30 years of NLRB precedent and perm�tted un�ons to 
organ�ze a temporary staffing agency’s employees together 
w�th the contract�ng employer’s regular employees, 
w�thout the consent of both the staffing agency and 
the contract�ng employer. Under th�s rul�ng, so long as 
the regular and agency employees �n the pet�t�oned-for 
barga�n�ng un�t shared a suffic�ent commun�ty of �nterest, 
the barga�n�ng un�t would be found appropr�ate. Wh�le 
th�s dec�s�on was reversed four years later, �n H.S. Care 
L.L.C.,38 there �s always a r�sk under a new NLRB that the 
Sturgis approach would be embraced once aga�n, and firms 
should plan for the use of temporary workers accord�ngly. 
Several opt�ons ex�st to m�n�m�ze the r�sk of a “commun�ty 
of �nterest” find�ng even under Sturgis. F�rst and foremost, 
cons�der ut�l�z�ng a separate company w�th �ts own 
employees to perform d�screte or separable funct�ons that 
may have h�stor�cally been handled by temporary workers. 
There are grow�ng numbers of examples �n manufactur�ng 
and serv�ce sett�ngs of teams of employees of d�fferent 
employers operat�ng under “one roof ” to perform 
the�r own separate funct�ons, d�rected by the�r own 
employers, whose act�v�t�es are networked together by the 
contract�ng bus�ness that brought them all together. If that 
�s not a real�st�c opt�on for the organ�zat�on, take steps to 
m�n�m�ze the �ntegrat�on of temporary agency employees 
w�th regular employees and to make clear that they do not 
share a “commun�ty of �nterests;” for example:

  o  use “work modules” where act�v�t�es of the 
temporary employees are phys�cally separated from 
regular employees to some extent;

  o  prov�de s�gn�ficant d�fferences �n wages, benefits 
and other cond�t�ons of employment; 

  o  ensure that the staffing agency has a superv�sor 
on s�te who prov�des d�rect�on to the cont�ngent 
workers (�nstead of the contract�ng company 
prov�d�ng such d�rect�on); and/or 

  o  be v�g�lant about phas�ng out the use of temporary 
employees when the need �s gone, or at least hav�ng 
mater�al fluctuat�ons �n employment levels among 
the temporary workers that are rad�cally d�st�nct 
from the fluctuat�ons �n employment levels for the 
contract�ng employer’s employees.

4. Practical Steps to Take Today

•  The ab�l�ty to subcontract must be dealt w�th now. 
Determ�ne core competenc�es to be performed �n-house 
and plan to outsource other funct�ons. Compan�es 
must be able to effic�ently use collaborat�ve teams of 
regular employees and temporary workers, �ndependent 
contractors and spec�alty suppl�ers and vendors. 

•  Re-shape collect�ve barga�n�ng un�ts now. Ant�c�pate 
that cont�ngent workers w�ll be comb�ned w�th regular 
employees and that the law under Sturgis w�ll return. 
Compan�es must we�gh th�s scenar�o aga�nst effic�enc�es 
so that regular employees and cont�ngent workers do not 
share a commun�ty of �nterest.

•  Prepare for the need to subcontract non-core funct�ons 
and an �nflux of cont�ngent workers and rev�se  
job descr�pt�ons.

g.  Trade Secrets & Intellectual Property 
Protection

1.  Managing Trade Secrets and Preparing Appropriate 

Restrictive Covenants

The new world of a flu�d, project-based workforce presents a 
spec�al challenge for the protect�on of trade secrets and �ntellectual 
property. A recent study found that nearly 60% of employees 
who qu�t or are asked to leave the�r jobs secretly take propr�etary 
data from the�r employers.39 These numbers are startl�ng for a 
workforce of regular employees who are supposed to develop 
bonds of loyalty to the�r employer. However, th�s study may show 
that workers are already v�ew�ng themselves as �ndependent 
agents, and that the bonds of loyalty to the company that were a 
part of the old model are already break�ng down. 

Regardless of the causes beh�nd the theft of trade secrets, 
th�s presents a major challenge for the new model of a flex�ble, 
cont�ngent workforce. The need to protect trade secrets and 
�ntellectual property w�ll only be magn�fied by the use of a mob�le 
workforce of free agents that �s constantly be�ng assembled for 
d�fferent task-based projects and d�sbanded at the project’s 
conclus�on. Increased turnover of the workforce w�ll prov�de 
greater opportun�t�es for the theft of cr�t�cal confident�al 
�nformat�on. What can compan�es do to prevent th�s loss of v�tal 
�ntellectual property? 
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In the past, compan�es rel�ed on (var�ed) state law on 
restr�ct�ve covenants and noncompete agreements to protect 
confident�al �nformat�on. In the future, the use of a h�ghly mob�le 
cont�ngent workforce may make those covenants obsolete. For 
example, w�th a vast number of employees work�ng for PEOs or 
other staffing agenc�es, and generally fill�ng pos�t�ons based on 
short-term needs, �t may be d�fficult, �f not �mposs�ble to enforce 
a covenant to prevent a worker who filled a cr�t�cal project 
pos�t�on for 90 days from work�ng for a compet�tor for s�x months 
or a year. Th�s w�ll be espec�ally true �f the employer �s a PEO 
or staffing agency. Worker mob�l�ty may become the paramount 
publ�c �nterest, for both �nd�v�duals and bus�nesses who need the�r 
serv�ces, �n a world of spec�al�zed free agents. If the touchstone of 
th�s new model �s worker mob�l�ty, then courts may very well look 
less favorably on restr�ct�ve covenants than they have �n the past. 

Thus, to prepare for th�s new task-based workforce, compan�es 
need to �mplement a comprehens�ve program for the protect�on 
of trade secrets. Bus�nesses need to take three bas�c steps. F�rst, 
�dent�fy jobs and tasks that fit �nto the new model. Is �t eng�neers, 
software programmers or salespersons who can be sh�fted to the 
project based model of organ�z�ng work? Then, �dent�fy what 
�nformat�on or �ntellectual property those cont�ngent workers w�ll 
e�ther create or have access to �n the course of perform�ng the�r 
dut�es. A clear understand�ng of the trade secrets and �ntellectual 
property at r�sk w�ll be needed to �mplement effect�ve pol�c�es. 
Second, rev�ew current agreements to protect confident�al 
�nformat�on. Th�s rev�ew should �nclude agreements w�th d�rect 
employees and agreements w�th PEOs or temporary agenc�es to 
make sure that any �ntellectual property developed by cont�ngent 
workers becomes the �ntellectual property of the contract�ng 
company. Agreements can be prepared today that are ta�lored to 
spec�fic projects by follow�ng some �mportant gu�del�nes:

•  Make sure the agreements properly and effectively 
assign all inventions and improvements created 
by the contingent worker during the project to the 
company. Does �t ensure that the work product belongs 
to the company? If not, rev�se all agreements w�th regular 
employees and agreements w�th PEOs and staffing 
agenc�es to accompl�sh th�s goal.

•  The agreement must properly define the relationship 
between the contingent worker and the company. If the 
worker �s actually an employee of the staffing agency, then 

the relat�onsh�p must be defined, and the company must 
have the ab�l�ty to secure confident�al �nformat�on. 

•  The agreement requires a clear definition of the 
duties and responsibilities of the contingent worker. 
By defin�ng clearly the dut�es and respons�b�l�t�es of the 
cont�ngent worker, the company can define �ts obl�gat�on 
to protect and keep certa�n �nformat�on confident�al. 
The agreements w�th staffing agenc�es and PEOs must 
�nclude language that appropr�ately protects confident�al 
�nformat�on.

•  The company must review its use of restrictive covenants 
to ensure they are appropriate under the applicable state 
laws. The agreements must be appropr�ate for cont�ngent 
workers for a court to enforce a covenant aga�nst a worker 
who completed a 90-day ass�gnment. Be m�ndful that 
agreements appropr�ate for cont�ngent workers may affect 
agreements w�th regular employees.

F�nally, firms must look at how the�r computer systems 
create and store the electron�c data to be used or accessed by the 
cont�ngent workers. The company must develop pol�c�es and 
pract�ces, along w�th technolog�cal firewalls to segregate, as much 
as poss�ble, the work of these d�fferent project groups to prevent 
broader theft of �nformat�on. In the modern d�g�tal era, workers 
can walk out w�th the equ�valent of dozens of boxes of paper files 
concern�ng future projects, product development �deas, and sales 
and market�ng plans and financ�al data all on a s�ngle thumb dr�ve. 
The ab�l�ty to prevent d�g�tal theft of trade secrets and confident�al 
�nformat�on �s cr�t�cal. A task force compr�sed of members of the 
company’s Legal, Human Resources and Informat�on Technology 
teams should be formed to �nvest�gate the steps that should be 
taken now to segregate and protect data on computers. Some of 
the steps that the task force should take �nclude: 

•  Ensure that all work product �s created �s saved on the 
company servers and noth�ng �s created or stored “off-l�ne.”

•  L�m�t access, v�a separate servers, firewalls and/or 
password protect�ons, to keep data cordoned off and 
l�m�t access to data on a need to know bas�s. Determ�ne 
whether data should be segregated and protected by 
department, by project, or some comb�nat�on and what 
data the cont�ngent workers w�ll need to perform the�r 
dut�es and how access can be l�m�ted to only that data.
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•  Determ�ne the types of reports and mater�als cont�ngent 
workers should prov�de on a regular bas�s to update the 
company on the�r progress so the company captures the 
full value of the work performed.

•  Prevent the copy�ng of mater�als onto portable dr�ves 
or at least be able to detect what �nformat�on has been 
downloaded and by whom w�thout costly computer 
forens�c analys�s.

•  Mon�tor ema�ls to prevent cont�ngent workers from 
ema�l�ng files to the�r home ema�l addresses or to 
compet�tors.

These measures w�ll help the company prepare for and 
create max�mum value for the company from the talents of the 
new mob�le workforce wh�le protect�ng the cr�t�cal confident�al 
�nformat�on of the company. 

2. Practical Steps to Take Today

•  Compan�es must rev�ew and rev�se all agreements 
to properly and effect�vely ass�gn all �nvent�ons and 
�mprovements created by cont�ngent workers dur�ng a 
project to the company. Agreements w�th cont�ngent 
workers and w�th PEOs and staffing agenc�es should 
expressly state that the work product belongs to the 
company. The agreements should properly define the 
relat�onsh�p between the cont�ngent worker and the 
company. The agreements w�th cont�ngent workers, 
staffing agenc�es and PEOs should also have language 
protect�ng confident�al �nformat�on. 

•  The Company should �mplement pol�c�es and pract�ces 
concern�ng the use of computers and access to company 
computers and confident�al �nformat�on. Work product 
must be stored on company computers and not kept 
“off-l�ne” on e�ther the cont�ngent worker’s, the PEOs’ or 
staffing agency’s computers. All work product created �s 
saved on the company servers to ensure all work product 
and �nvent�ons are kept by the company. 

•  Implement pract�ces that l�m�t access, v�a separate servers, 
firewalls and/or password protect�ons to confident�al data 
so cont�ngent workers only have access to mater�als and 
data relevant to the�r project. The cont�ngent workers 
should have access to data needed to perform the�r dut�es 
and should not be able to access other data, wh�ch should 

reduce the r�sk that confident�al �nformat�on could be 
m�sappropr�ated. The company should also �mplement 
data mon�tor�ng protocols to detect and prevent d�g�tal 
theft of trade secrets and confident�al �nformat�on, 
�nclud�ng download�ng to removable dr�ves or forward�ng 
to outs�de ema�l accounts.

 H. Reductions In Force And WARN

1. Reductions in Force

In March 2009, the U.S. Department of Labor (DOL) 
announced that the current recess�on so far caused 5.� m�ll�on job 
losses for Amer�cans, w�th 663,000 jobs lost �n March alone, and 
that the unemployment rate was up to 8.5%.40 There are no clear 
�nd�cators tell�ng us when the reduct�ons �n force w�ll ease up, but 
even as compan�es cont�nue �mplement�ng reduct�ons �n force, 
cons�derat�on must be g�ven now to the econom�c recovery, and 
what the future ebb and flow of human cap�tal should look l�ke. 

As compan�es contemplate do�ng bus�ness w�th a new 
workforce, those compan�es currently engaged �n layoffs should 
look further down the road and dec�de how much of the�r 
operat�ons lend themselves to engag�ng an outs�de serv�ce 
prov�der, and plan for add�t�onal cuts �n the trad�t�onal workforce, 
and trans�t�on�ng that work to serv�ce compan�es. The usual 
concerns present themselves �n the new scenar�o, but there are 
pecul�ar concerns regard�ng statutes requ�r�ng the g�v�ng of not�ce 
under the federal Worker Adjustment and Retra�n�ng Not�ficat�on 
Act41 (WARN). 

2. WARN

WARN �s d�fficult enough to apply �n the trad�t�onal work 
sett�ng,42 and determ�n�ng whether �t appl�es �n the context of 
future downs�z�ng w�th�n the new workforce presents �ts own 
add�t�onal complex�t�es for both serv�ce prov�ders and the 
compan�es that use them. Reduced to �ts essent�als, WARN 
requ�res employers hav�ng as few as �00 or more employees to g�ve 
60-days’ not�ce pr�or to a “plant clos�ng” �nvolv�ng the term�nat�on 
of 50 or more employees at a s�ngle s�te (or an operat�ng un�t 
w�th�n a s�ngle s�te), and the same 60-days’ not�ce pr�or to a 
“mass layoff ” �nvolv�ng e�ther 500 employment term�nat�ons at 
a s�ngle s�te of employment, or, �f fewer, 50 or more employment 
term�nat�ons that const�tute 33% of those work�ng at a s�ngle s�te 
of employment. 
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If there �s an alterat�on �n the s�ze of the workforces, there 
�s an open quest�on as to whether employment losses suffered 
by employees of the serv�ce prov�der are to be comb�ned w�th 
employment losses suffered by employees of the company to 
determ�ne �f WARN thresholds are met, such that not�ce �s 
requ�red. The confus�on �s created by the WARN regulat�ons, 
wh�ch prov�de �n relevant part:

Under ex�st�ng legal rules,…contractors…are 
treated as separate employers or as a part of the…
contract�ng company depend�ng upon the degree 
of the�r �ndependence… Some of the factors to be 
cons�dered �n mak�ng th�s determ�nat�on are (�) 
common ownersh�p, (��) common d�rectors and/or 
officers, (���) de facto exerc�se of control, (�v) un�ty 
of personnel pol�c�es emanat�ng from a common 
source, and (v) the dependency of operat�ons.43

Wh�le the defin�t�ons of plant clos�ng and mass layoff turn on 
the number of full-t�me employees who suffer an “employment 
loss,”44 ne�ther the statute nor the regulat�ons d�rectly address 
whether a jo�ntly-employed employee of a serv�ce prov�der 
suffers an “employment loss” and �s therefore counted toward 
the not�ce tr�gger�ng thresholds when the contract�ng company 
term�nates �ts use of that worker. However, the regulat�on 
defin�ng who �s an “affected employee,” wh�ch determ�nes 
who �s ent�tled to rece�ve not�ce �f WARN �s tr�ggered, states 
that contract employees are not “affected employees” of the 
bus�ness to wh�ch they are ass�gned, and therefore not ent�tled 
to not�ce.45 A good argument can therefore be made that, �n 
order for the DOL to have concluded �n �ts WARN regulat�ons 
that a serv�ce prov�der’s employee (such as an agency “temp”) �s 
not an “affected employee” of the customer, the DOL must have 
determ�ned that an agency temp does not suffer an “employment 
loss” when the customer term�nates �ts use of the worker. Th�s �s 
because the defin�t�on of affected employees �s “employees who 
may reasonably be expected to exper�ence an employment 
loss as a consequence of a proposed plant clos�ng or mass 
layoff by the�r employer.”46 In add�t�on, �t can be argued that a 
customer’s term�nat�on of �ts use of an agency temp �s not the 
k�nd of “employment loss” that Congress �ntended to address 
�n the WARN Act, g�ven that the worker’s pr�mary employment 
relat�onsh�p �s (arguably) w�th the temporary agency. Indeed, 
the contract�ng company really has no knowledge of, or control 
over, whether the serv�ce prov�der w�ll �n fact term�nate the 

serv�ces of the worker �n quest�on, or reass�gn the worker to 
some other project. 

Desp�te the forego�ng arguments, there �s a r�sk of a court 
conclud�ng that jo�ntly employed serv�ce prov�der employees 
should be counted �n determ�n�ng whether the contract�ng 
company has �nst�tuted a plant clos�ng or mass layoff (i.e., that 
serv�ce prov�der employees should be counted toward the 50 and 
500 employment-loss thresholds and should be �ncluded �n both 
the numerator and the denom�nator �n apply�ng the 33% test). 
Th�s r�sk w�ll be greatest �n s�tuat�ons �n wh�ch: (�) the worker 
was �n�t�ally located by the contract�ng company and referred by 
the contract�ng company to the serv�ce prov�der; (2) the worker 
does not have a prev�ous h�story of hav�ng been placed by the 
serv�ce prov�der at d�fferent customers; or (3) the contract�ng 
company has used the worker for an extended per�od of t�me. 

WARN �ssues are present �n two other new workforce 
s�tuat�ons as well: (�) where a company transfers �ts own 
employees to a serv�ce prov�der, and (2) when a contract�ng 
company dec�des to change �ts serv�ce prov�der vendors. 

There �s w�th�n WARN a sale of bus�ness exclus�on, such 
that where a bus�ness �s sold, the transfer of employment from 
seller to buyer �s not deemed to cause an employment loss for 
the employees of the seller, even though there �s a techn�cal 
term�nat�on of employment occas�oned by the change of 
employer.47 When the DOL �ssued �ts WARN regulat�ons, the 
agency squarely cons�dered the quest�on of whether the sale 
exclus�on would apply where a company subcontracts part of 
�ts operat�ons to a serv�ce prov�der, transfers employment of 
employees from �tself to the serv�ce prov�der, and the employees 
�nvolved do not lose a day’s work (they just change employers, 
and essent�ally cont�nue do�ng what they d�d before — just the 
same as what typ�cally occurs �n a sale). The DOL rejected the 
suggest�on that no not�ce should be requ�red “where work �s 
contracted out and the contractor h�res the former employer’s old 
workers to perform the contracted work.”48 However, the �ssue 
rema�ns unsettled. Based on the DOL’s refusal to exclude WARN’s 
appl�cat�on to th�s s�tuat�on, where the only employment loss �s 
techn�cal, a company contemplat�ng the transfer of a substant�al 
part of �ts workforce to a serv�ce prov�der would be prudent to 
bu�ld suffic�ent t�me �nto the process for g�v�ng a formal WARN 
not�ce �f the numbers are such that not�ce would be requ�red �f the 
employees be�ng transferred were s�mply term�nated. 
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S�m�larly, the sale of bus�ness exclus�on may not apply to a 
change of serv�ce prov�ders, even though the new serv�ce prov�der 
h�res substant�ally all of the replaced prov�der’s employees, and 
thus the same employees cont�nue to have the same jobs, albe�t 
w�th d�fferent employers. Th�s �s so because there �s no express 
change of vendor prov�s�on to be found �n WARN (wh�le there is 
a sale of bus�ness prov�s�on). However, the Tenth C�rcu�t Court 
of Appeals looked �nto a change of vendor s�tuat�on, and held that 
a covered sale may be found �n a change of contractor s�tuat�on, 
prov�ded there �s some exchange for cons�derat�on between the 
part�es �nvolved.49 S�m�larly, the Seventh C�rcu�t Court of Appeals 
addressed transfers of employment that resulted from a ser�es of 
corporate transact�ons other than a standard sale of assets, and 
held that the WARN sale exclus�on should apply because almost 
all of the employees d�d not m�ss a day’s work and an “operat�ng 
agreement that handed over the runn�ng of the plant . . . was the 
equ�valent of a sale” for WARN purposes.50 Thus a sale of part 
or all of an employer’s bus�ness could be found �n a change of 
vendor s�tuat�on �f there �s a ser�es of transact�ons cons�stent w�th 
the funct�onal understand�ng of a sale. Mater�al fact quest�ons on 
th�s �ssue may requ�re a tr�al over whether a “sale” has occurred.51 
Because th�s area �s unsettled, a serv�ce prov�der should �n �ts 
serv�ce contracts allow the term�nat�on process to occur �n such 
a way that the serv�ce prov�der has t�me to g�ve WARN not�ces 
upon cessat�on of prov�d�ng serv�ces. If there �s a replacement 
vendor, and not enough t�me to g�ve WARN not�ces, the outgo�ng 
vendor would do well to enter �nto some k�nd of transact�on w�th 
the �ncom�ng vendor, to establ�sh �nd�c�a of a sale. 

In an early WARN case �nvolv�ng a serv�ce prov�der, a hotel 
management company rece�ved short not�ce from the hotel 
owner that the hotel was clos�ng, and the management company 
d�d not g�ve 60-days’ not�ce. The Second C�rcu�t Court of Appeals 
suggested that the hotel management company, �n order to meet 
�ts own WARN obl�gat�on, should have bu�lt suffic�ent mechan�sms 
w�th�n �ts contract w�th the hotel owner to enable the management 
company to prov�de statutory WARN not�ce.52 Another federal 
c�rcu�t court rejected the suggest�on by the Second C�rcu�t for a 
cancellat�on prov�s�on, and expressed the v�ew that there �s no 
such broad requ�rement placed on serv�ce prov�ders.53 

The WARN regulat�ons allow for the poss�b�l�ty of unforeseen 
contract cancellat�ons (wh�ch may allow a shorter not�ce per�od), 
and descr�bes that event as follows: “A pr�nc�pal cl�ent’s sudden 
and unexpected term�nat�on of a major contract w�th the 

employer.”54 The negat�ve �mpl�cat�on of th�s character�zat�on of 
a contract term�nat�on sudden and unexpected suggests that there 
may be t�mes when a major contract term�nat�on �s not sudden 
or unexpected. The broad test �s stated w�th�n the regulat�ons  
as follows:

The test for determ�n�ng when bus�ness 
c�rcumstances are not reasonably foreseeable 
focuses on an employer’s bus�ness judgment. 
The employer must exerc�se such commerc�ally 
reasonable bus�ness judgment as would a s�m�larly 
s�tuated employer �n pred�ct�ng the demands of �ts 
part�cular market.55 

Where a contract renewal �s com�ng up, and the serv�ce prov�der 
may rece�ve less than 60-days’ not�ce of non-renewal before the 
end of the contract term, the WARN regulat�ons contemplate that 
a solut�on would be the g�v�ng of a cond�t�onal not�ce: 

Not�ce may be g�ven cond�t�onal upon the 
occurrence or nonoccurrence of an event, such as 
the renewal of a major contract, only when the event 
�s defin�te and the consequences of �ts occurrence 
or nonoccurrence w�ll necessar�ly, �n the normal 
course of bus�ness, lead to a covered plant clos�ng or 
mass layoff less than 60 days after the event.56 

The pract�cal problem for a serv�ce prov�der g�v�ng 
cond�t�onal not�ce �s that �ts star performers may �mmed�ately 
start look�ng for employment elsewhere, and may be gone when 
the contract �s not cancelled, but renewed. To avo�d all of these 
problems, a serv�ce prov�der should seek to have at least 60-days’ 
(70-days’ to be pract�cal) not�ce from �ts contract�ng company for 
a non-renewal dec�s�on, so that not�ces can be drafted and t�mely 
d�str�buted �n the event of non-renewal. 

Where a serv�ce prov�der �s engaged for a spec�fic project 
that w�ll be temporary �n nature, WARN compl�ance can be 
ach�eved w�thout not�ce s�mply by mak�ng sure that the workers 
engaged for the project understand that the�r engagement �s 
�ndeed temporary:

c) Temporary employment. (�) No not�ce �s 
requ�red �f the clos�ng �s of a temporary fac�l�ty, or �f 
the clos�ng or layoff �s the result of the complet�on of 
a part�cular project or undertak�ng, and the affected 
employees were h�red w�th the understand�ng that 
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the�r employment was l�m�ted to the durat�on of the 
fac�l�ty or the project or undertak�ng.

(2) Employees must clearly understand at the t�me 
of h�re that the�r employment �s temporary. When 
such understand�ngs ex�st w�ll be determ�ned by 
reference to employment contracts, collect�ve 
barga�n�ng agreements, or employment pract�ces of 
an �ndustry or a local�ty, but the burden of proof w�ll 
l�e w�th the employer to show that the temporary 
nature of the project or fac�l�ty was clearly 
commun�cated should quest�ons ar�se regard�ng the 
temporary employment understand�ngs.57 

*Note that the regulations focus on the employment being 
temporary and also on the project for which the employees are 
engaged as being temporary. The burden that �s squarely placed 
on the employer by the regulat�ons can be met by clearly stat�ng 
the nature of the temporary project �n offer letters and other 
employment documents g�ven to workers (and preferably s�gned 
by them) when they are engaged for the temporary project. 

Of course, analys�s of the federal WARN �s not enough.  
Serv�ce prov�ders and the compan�es that use them must also 
be aware of state laws that create WARN-l�ke obl�gat�ons. 
As of th�s wr�t�ng, there are n�ne (9) such local jur�sd�ct�ons 
(Cal�forn�a,58 Hawa��,59 Ill�no�s,60 Ma�ne,61 New Jersey,62 New 
York,63 Tennessee,64 W�scons�n65 and the V�rg�n Islands66). 
New York and the V�rg�n Islands requ�re 90-days’ not�ce. 
Further assessment should be g�ven to the renewal and not�ce of  
non-renewal prov�s�ons of contracts for serv�ces performed �n 
those jur�sd�ct�ons. 

3. Practical Steps to Take Today

•  Plan now your l�kely t�mel�ne for the sh�ft of employees 
from your company to a serv�ce prov�der, so you can 
prov�de t�mely WARN not�ce.

•  Document that cont�ngent workers are temporary workers 
and that the project for wh�ch they were engaged �s only 
temporary �n nature.

•  If you are a serv�ce prov�der, make sure that your contract 
clauses prov�d�ng cancellat�on and non-renewal r�ghts 
of contract�ng compan�es g�ve you enough t�me to 
prov�de WARN not�ce �f your contract �s cancelled or  
not renewed.

I.  Workers’ Compensation & Unemployment 
Insurance

1.  Managing Workers’ Compensation and Unemployment 

Insurance

A marketplace staffed w�th a h�gh proport�on of cont�ngent 
workers can produce substant�al cost sav�ngs to an organ�zat�on 
w�th respect to workers’ compensat�on and unemployment 
�nsurance prem�ums. It �s assumed that e�ther: (�) the vast 
major�ty of such workers would not be cons�dered employees 
under ex�st�ng workers’ compensat�on and unemployment 
laws; or (2) the states would collect�vely amend ex�st�ng law to 
allow �nd�v�duals greater freedom and econom�c opportun�ty by 
allow�ng them to work as �ndependent contractors. 

The reduct�on �n the s�ze of an organ�zat�on’s employment 
ranks w�ll have a sw�ft �mpact on the firm’s financ�al obl�gat�ons as 
a result of chang�ng workers’ compensat�on and unemployment 
�nsurance prem�ums. However, s�mply reduc�ng the headcount 
of an organ�zat�on w�ll not necessar�ly have a d�rect, or pro 
rata, decrease �n those prem�ums. There are a number of factors 
that compr�se the pr�c�ng of workers’ compensat�on �nsurance 
and unemployment �nsurance that are not d�rectly related  
to headcount. 

2. Workers’ Compensation Considerations

It �s poss�ble to outsource jobs and have as a consequence 
an increase �n the cost of workers’ compensat�on prem�ums and 
flat adm�n�strat�ve costs assoc�ated w�th ma�nta�n�ng employees 
more l�kely to be �njured and requ�re t�me off. One �mportant 
factor, among many, used to determ�ne workers’ compensat�on 
prem�ums �s the Nat�onal Counc�l on Compensat�on Insurance 
(NCCI) class�ficat�on for the bus�ness. As a general matter, 
govern�ng class�ficat�ons at a spec�fic job or locat�on (other 
than standard except�ons) produc�ng the greatest amount of 
payroll becomes the class�ficat�on for the bus�ness. For example, 
�f product�on employees, such as mach�ne operators, produce 
the greatest payroll when compared w�th other class�ficat�ons, 
then the product�on class�ficat�on w�ll become the govern�ng 
class�ficat�on. In some �nstances, separate funct�ons of the bus�ness 
w�ll be separately rated. For example, an employer-operated 
daycare �n a bank �s rated separately from the bank, and the firm 
w�ll have mult�ple class�ficat�on codes. Certa�n class�ficat�ons 
obv�ously carry a much h�gher r�sk than others. A firm w�th a 
govern�ng class�ficat�on for dangerous product�on work w�ll carry 
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a h�gher prem�um than a firm w�th a govern�ng class�ficat�on for 
office work. 

A second �mportant factor �n sett�ng workers’ compensat�on 
prem�ums �s a firm’s exper�ence rat�ng, that �s, the actual �njury 
and cla�ms exper�ence. A work env�ronment w�th except�onal 
OSHA compl�ance and except�onal safety exper�ence (no or very 
few cla�ms), but wh�ch has numerous jobs otherw�se cons�dered 
to be h�gh r�sk could have a lower prem�um than a firm w�th lower 
r�sk pos�t�ons but w�th d�smal OSHA compl�ance and a h�gh 
�nc�dence of preventable �njur�es. Th�s demonstrates that �t �s not 
always the case that a reduct�on �n raw numbers of employees 
creates a cheaper workers’ compensat�on prem�um. The key 
to reduc�ng prem�ums �s to have a workforce w�th a low-r�sk 
govern�ng class�ficat�on, an except�onal safety program and very 
low cla�ms exper�ence. 

3. Unemployment Insurance Factors

Unemployment �nsurance prem�ums are calculated �n a 
manner that �s very s�m�lar to workers’ compensat�on prem�ums. 
NCCI class�ficat�on and h�stor�cal cla�ms exper�ence are the 
pr�mary factors dr�v�ng the cost. Add�t�onally, many states add 
surcharges, for example, half a penny per dollar of payroll to the 
prem�um cost. There �s an unavo�dable catch-22 w�th respect 
to unemployment �nsurance, however. Wh�le the prem�ums 
are calculated based upon a percentage of payroll, wh�ch w�ll 
come down as the workforce shr�nks, firms w�ll create a surge 
�n unemployment cla�ms, wh�ch w�ll only serve to �ncrease the 
cla�ms exper�ence for some per�od of t�me.

4. Bridging the Gap in the New Workforce

Workers’ compensat�on and unemployment systems are 
employer-funded soc�al welfare programs. Presumably, the 
�nc�dence of work-related �njur�es w�ll trend w�th h�stor�cal 
rates and the demand for serv�ces on a project bas�s w�ll create 
a large pool of �nd�v�duals that are not covered by workers’ 
compensat�on and others who are between projects not el�g�ble 
for unemployment �nsurance because they w�ll not have been 
employed. As a result, soc�al “l�fe ma�ntenance” commun�t�es 
would need to prov�de a mechan�sm to fill the vo�d for contractors 
and allow for pooled r�sk coverage, much l�ke the actors’ un�ons 
presently prov�de. 

An alternat�ve cons�derat�on �s the creat�on of 40�(k)-style 
accounts that are funded by compan�es, �ndustry groups, the 

contractors themselves and the government. For example, the 
company engag�ng a contractor for a project may agree to pay X 
penn�es on the dollar as a surcharge, and would pay the surcharge, 
along w�th the contractor’s port�on, d�rectly to a fund manager 
who would be respons�ble for procur�ng workers’ compensat�on 
and unemployment �nsurance coverage for the contractor. Th�s 
type of portable benefits package would prov�de contractors w�th 
the flex�b�l�ty to be mob�le but prov�de the overall system w�th 
stab�l�ty �n these soc�al programs. 

Th�s alternat�ve scenar�o would allow fund managers the 
potent�al to negot�ate more cost effect�ve rates by pool�ng much 
larger numbers of workers together than can trad�t�onal employers. 
As a pract�cal matter, th�s style of soc�al-serv�ce fund�ng would 
requ�re leg�slat�ve act�on and str�ngent regulat�ons by state and/or 
federal government agenc�es. Moreover, government would st�ll 
find �tself �n a stop-gap role w�th respect to �nd�v�duals that w�ll 
�nev�tably rema�n un�nsured. The ut�l�ty of such a benefit account 
could extend to other areas, such as health care �nsurance. 

5. Practical Steps to Take Today

•  Compan�es should conduct an �nsurance rev�ew and 
r�sk analys�s related to the loss of the l�m�ted l�ab�l�ty and 
exclus�ve remedy benefits that workers’ compensat�on 
prov�des �n a new workforce model. Make sure that 
�nsurance �ncludes coverage as a th�rd-party �n case a 
cont�ngent worker �s �njured. There w�ll no longer be 
workers’ compensat�on preempt�on. Ind�v�duals who are 
presently l�m�ted to recovery of workers’ compensat�on 
benefits w�ll now be el�g�ble to file c�v�l lawsu�ts for personal 
�njur�es occas�oned by the company’s negl�gence, wh�ch 
have no l�m�tat�on on the types and amounts of damages 
they are ent�tled to collect. General l�ab�l�ty �nsurance 
prem�ums could �ncrease dramat�cally and the �mpos�t�on 
of pun�t�ve damages, typ�cally not covered by general 
l�ab�l�ty �nsurance, would become a self-�nsured r�sk. 

•  Compan�es should cons�der jo�n�ng self-�nsurance pools 
or trusts w�th respect to workers’ compensat�on �nsurance. 
Most states allow firms �n common trades to jo�n together 
and pool the�r collect�ve work �njury r�sk. If enough 
bus�nesses jo�n, th�s can be a substant�al overall sav�ngs 
to the �nd�v�dual compan�es. The pools or trusts are then 
typ�cally adm�n�stered by a th�rd-party adm�n�strator 
through a trustee. 
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•  F�rms should conduct an extens�ve rev�ew of the�r 
workforce makeup as �t relates to the computat�on of 
workers’ compensat�on and unemployment �nsurance 
prem�ums. As managers cons�der the most effic�ent 
methods to outsource operat�ons, also cons�der what 
type of workforce w�ll rema�n �n l�ght of the potent�al cost 
of prem�ums. It could be more cost effect�ve to jett�son 
manufactur�ng operat�ons rather than reta�n them, or, �t 
may prove to be more financ�ally advantageous to ma�nta�n 
a manufactur�ng operat�on and outsource market�ng, 
supply cha�n, procurement and other funct�ons. Not only 
w�ll such a rev�ew prepare the company for a new workforce 
model, but w�ll lead to a much better understand�ng of, 
and potent�al to reduce, present workers’ compensat�on 
and unemployment costs. 

J.  Independent Staffing/Staffing Organizations

1.  Procuring and Training Workers Through  

Staffing Agencies

Even before the recent econom�c downturn there was an 
�ncreas�ng ut�l�zat�on of �nd�v�dual consultants/contractors and 
workers employed by or referred through th�rd-party staffing 
agenc�es. Wh�le the use of these workers comes at a pr�ce, the 
bel�ef �s that us�ng labor �n th�s way reduces costs and fac�l�tates 
the engagement and d�sengagement of workers more effic�ently 
than through at-w�ll employment. Wh�le, just �n t�me use of 
workers �s bel�eved to be more cost effect�ve, under the new 
workforce model, use of such workers w�ll requ�re effic�ent 
methods to:

•  �dent�fy the spec�fic resources/talent needed;

•  �dent�fy agenc�es that can prov�de such resources; and

•  prepare to contract w�th staffing agenc�es for the resources 
the company w�ll need.

As part of the procurement process, staffing agenc�es and 
prov�der organ�zat�ons must develop nond�scr�m�natory ways 
of offer�ng, evaluat�ng and engag�ng the serv�ces of workers. 
The prov�der organ�zat�ons also must assume (and ut�l�z�ng 
compan�es must requ�re) the obl�gat�on to tra�n workers — both 
�n�t�ally and on an ongo�ng bas�s. Much l�ke the or�g�nal gu�lds 
and today’s bu�ld�ng trade un�ons’ tra�n�ng programs, staffing 
agenc�es w�ll assume the lead role for tra�n�ng the�r represented 

workers. No longer w�ll compan�es have, or accept, the obl�gat�on 
to tra�n workers. Instead, acqu�r�ng and ma�nta�n�ng appropr�ate 
sk�ll sets w�ll become a pr�mary respons�b�l�ty for each worker 
and tra�n�ng w�ll be prov�ded by h�s or her staffing agency. Such 
tra�n�ng must �nclude all tra�n�ng requ�red on employment and 
labor laws. Undoubtedly, staffing agenc�es w�ll res�st accept�ng 
respons�b�l�ty for tra�n�ng workers as prov�d�ng such tra�n�ng �s 
an �nd�c�a of employee status. 

2. Tax Interests and Government Pressures

Both federal and state governments have an �nterest �n 
ma�nta�n�ng central�zed and frequent collect�on of �ncome and 
other taxes. A great deal of the tax revenue that funds ongo�ng 
government funct�ons (apart from the debt) comes from 
employer collected �ncome taxes. So government has an ongo�ng 
�nterest �n �ncreas�ng and speed�ng up the �ncome tax collect�on 
process. So �t �s and w�ll cont�nue to be res�stant to and closely 
scrut�n�ze �ndependent contractor relat�onsh�ps, wh�ch slow the 
transference of taxes from pay per�od to quarterly. Furthermore, 
governments have an often stated purpose of prov�d�ng safety 
nets. From an employment perspect�ve the pr�nc�pal safety nets 
are unemployment and workers’ compensat�on and �n a handful 
of states, state-funded d�sab�l�ty programs. Unemployment and 
d�sab�l�ty tax revenue are expressly earmarked �nto funds used 
for th�s purpose. Chron�c and h�gh unemployment has largely 
dra�ned state unemployment �nsurance (UI) funds and most 
states are borrow�ng from the federal government to meet  
benefit needs.

Self-employed workers’ �ncome �s not subject to UI taxes, but 
such workers, when they cannot find self-employed work, often 
try to re-character�ze themselves as hav�ng been employees, rather 
than cont�ngent workers. Thus, accept�ng a former employee as a 
contractor only plays w�th fire. Hav�ng no h�story as be�ng self-
employed coupled w�th return�ng to the company and the same 
work env�ronment, albe�t �n somewhat more l�m�ted capac�ty, w�ll 
l�kely result �n a find�ng that the worker �s an employee and not 
a contractor. In fact, we have developed a set of “Golden Rules” 
for th�s purpose, wh�ch should be appl�ed object�vely when 
evaluat�ng the engagement of contractors:

•  Do not be the first to engage a contractor.

•  Do not accept a former employee as a contractor.

•  Do not convert a contractor to an employee.
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•  Do not engage a contractor to perform work already be�ng 
done by an employee.

•  Do not engage one w�th a recent h�story of employment 
elsewhere.

Of course, �n states where there are �ncome taxes, w�thhold�ng 
at the source by employers �s a qu�ck way of keep�ng the state’s 
�ncome tax coffers restocked. The severe dra�n on soc�al serv�ces 
and state resources by the current econom�c cl�mate �s l�kely to 
make the rebu�ld�ng cl�mate suscept�ble to both h�gher taxes 
and new laws that w�ll further d�scourage the engagement of 
the self-employed or otherw�se requ�re �ncome tax w�thhold�ng 
by compan�es that owe fees for serv�ces and goods prov�ded 
by nonemployees. As the economy emerges from the current 
cond�t�ons, an �ncreas�ng des�re to engage cont�ngent workers 
can be ant�c�pated but th�s w�ll statutor�ly compete w�th other 
pressures to have such �nd�v�duals be employees of some 
“employer” rather than freelancers.

The major�ty of states currently use a statutory rather than 
common law test for determ�n�ng employment or �ndependent 
contractor status. It �s ant�c�pated that more states w�ll adopt 
statutory tests, often a vers�on of the ABC test, wh�ch makes �t 
very d�fficult to establ�sh an �ndependent contractor relat�onsh�p. 
Th�s may s�mpl�fy contractor status determ�nat�ons, but �ncrease 
the UI tax revenue from such determ�nat�ons.

Staffing ent�t�es that prov�de for serv�ces that evaluate 
“employment status” of workers and payroll may be forced by 
new laws to s�mply become the employer of all workers that they 
prov�de rather than act as referral agenc�es or �ntermed�ar�es, 
except under rare and str�ngent c�rcumstances. As the purveyors 
of such workers, these compan�es’ cap�tal�zat�on and capac�ty 
to t�mely meet tax obl�gat�ons �s l�kely to be of he�ghtened 
concern and state laws a�med at regulat�ng PEOs are l�kely to be 
expanded to extend to all staffing agenc�es and/or co-l�ab�l�ty w�ll 
be leg�slated, at least at the state level. Compan�es seek�ng these 
just �n t�me serv�ces w�ll need to be equally concerned w�th the 
ab�l�ty of an agency to prov�de qual�fied staff but also �ts financ�al 
respons�b�l�ty to meet the payroll tax obl�gat�ons of an employer. 

3. SUTA Dumping

Another emerg�ng �ssue w�ll probably also play out 
further w�th the restructur�ng dur�ng downs�z�ng and future 
reorgan�zat�ons and rebu�ld�ng and that �s the pr�mar�ly  

state-level concern about SUTA Dump�ng (SUTA stands for 
State Unemployment Tax Act). Unemployment �nsurance �s 
really the product of federal law w�th �ts adm�n�strat�on delegated 
to the states for adm�n�strat�on.67

In 2004, the DOL, through a federal law, pressured states 
to enact laws, largely formula�c, wh�ch have had the �mpact of 
consol�dat�ng related employers �nto a s�ngle UI account for each 
state. The stated purpose was to prevent rate man�pulat�on by 
employers transferr�ng employees around to m�n�m�ze adverse 
UI cla�ms exper�ence. The consequence �s that states are try�ng 
to both fold related employers �nto a s�ngle account and are 
�ncreas�ngly res�stant to related employers establ�sh�ng separate 
accounts. Consequently, when employers reorgan�ze and 
consol�date or separate for leg�t�mate organ�zat�onal purposes, 
the states w�ll at least try to block such measures. W�th the move 
of workers to PEOs or staffing agenc�es as a way of controll�ng 
costs, states are plann�ng leg�slat�on and l�t�gat�on to requ�re such 
new employers to pay at the us�ng compan�es rates. For example, 
Company A that acqu�res workers from unrelated Company 
X, may find that Company X must pay UI taxes at and through 
Company A. Although th�s approach �s extremely d�fficult to 
adm�n�ster, a company up-staffing for a recover�ng economy w�ll 
l�kely be faced w�th th�s more soc�al�zed approach to such taxes. 
The long-term �mpact of these SUTA Dump�ng laws �s to push 
labor �nto a s�ngle pool related to the ent�ty us�ng the serv�ces. 

So, wh�le ent�t�es are seek�ng just �n t�me and cont�ngent 
workers w�th flu�d�ty to sh�ft from project/company to company, 
the governments’ needs for �ncome tax and ded�cated funds’ 
revenue (SDI, UI, FICA) w�ll be press�ng for less flex�b�l�ty. At 
th�s t�me, the w�despread d�sm�ssal and furlough�ng of workers 
has over-extended all UI fund�ng sources. These overstretched 
resources are already encourag�ng both states and the federal 
government to �ncrease future wage bases (upon wh�ch such 
taxes are calculated). For example, currently Cal�forn�a and the 
federal government use the h�stor�cally low wage base of $7,000 
for tax�ng UI/FUTA purposes, however, Cal�forn�a has a b�ll 
pend�ng that would ra�se the base to $�6,000 �n 2009, an �ncrease 
of more than �00%! Thus, the adverse UI exper�ence w�ll l�kely 
s�gn�ficantly �ncrease future tax rates. In the end, wh�le compan�es 
have been qu�ck to d�vest themselves of workers or tr�m the�r 
work weeks, the long term pr�ce that all w�ll pay w�ll come �n the 
form of h�gher taxes, much h�gher taxes. 
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4. Practical Steps to Take Today

•  Ident�fy the resources and sk�lls that w�ll be needed  
under the new model, determ�ne where to procure such 
talent and contract w�th staffing agenc�es that can meet 
your needs.

•  Requ�re that staffing agenc�es prov�de all mandated 
tra�n�ng, �nclud�ng tra�n�ng requ�red for employment and 
labor law purposes.

•  Prepare to treat workers as contract labor, rather  
than employees.

K. Health Insurance

1. Likely Effect of Pending Health Care Proposals

Current health care proposals could accelerate the trend 
to smaller, more decentral�zed bus�ness organ�zat�ons and 
�ndependent contractors, by �mpos�ng rules mak�ng health care 
more ava�lable to th�s model of do�ng bus�ness. The Obama 
Adm�n�strat�on has proposed a “Nat�onal Health Insurance 
Exchange,” wh�ch w�ll offer pr�vate health plans and a publ�c 
plan that w�ll allow �nd�v�duals and small bus�nesses to purchase 
health coverage on a small group or �nd�v�dual bas�s.68 Separately, 
as of February 5, 2009, th�rteen Senators have co-sponsored the 
“Healthy Amer�cans Act” (S. 39�), wh�ch would requ�re all adult 
res�dents of the Un�ted States to purchase health �nsurance from 
approved pr�vate �nsurers or employer-prov�ded plans prov�d�ng 
coverage at least to the level that �s prov�ded to federal employees. 
Prem�um costs would be subs�d�zed by the government for 
�nd�v�duals below �00% of the federal poverty level. 

E�ther the Pres�dent’s proposal or S. 39�, �f enacted, would 
have the effect of uncoupl�ng, for the first t�me s�nce World War 
II, the v�rtually exclus�ve connect�on between employment and 
the del�very of health care coverage to the Amer�can workforce. 

Under the current system of employment-based health 
coverage, many employers and employees report the 
phenomenon of workers who rema�n employed, as opposed to 
work�ng as free-lance �ndependent contractors, because of the 
pract�cal requ�rement of health �nsurance coverage. For var�ous 
reasons, (hav�ng ch�ldren �n the home, or a fam�ly member 
w�th health �ssues) many workers �n Amer�ca seek employment 
pr�mar�ly because �t offers health coverage. The ex�stence of a 
non-employment based health coverage alternat�ve to pr�vate 

work�ng �nd�v�duals would arguably free those �nd�v�duals to 
leave the constra�nts of a full-t�me employment env�ronment for 
more entrepreneur�al pursu�ts. At a m�n�mum, the de-coupl�ng 
effect would offer affordable alternat�ve health care and remove 
the present obstacle to �nd�v�dual workers be�ng able to work out 
of home-offices and shops around the country.

In add�t�on to government-based health care del�very, 
a veh�cle already ava�lable under the ex�st�ng structure may 
come to the forefront as the workforce evolves to a smaller  
organ�zat�onal structure.

2. Risk-Pooling: The Key to the Small Organization Concept

Apart from the prospect of a system of nat�onal health 
coverage, e�ther under the Pres�dent’s proposal, or one based 
on the S. 39� model, a key �ssue of the del�very of health care to 
workers and the�r dependants �n the new emerg�ng env�ronment 
w�ll be how to leverage large organ�zat�on r�sk-pool�ng of health 
costs �n the small company/�nd�v�dual contractor env�ronment. 

At the heart of the modern health care del�very system �s the 
concept of r�sk-pool�ng, �n wh�ch the r�sk of catastroph�c �llness �s 
spread across a large populat�on of �nd�v�duals. W�th the dramat�c 
�ncrease �n health care costs and �nflat�on over the past 25 years, 
smaller employers and self-employed �nd�v�duals have found 
themselves at a d�st�nct d�sadvantage compet�t�vely because of 
the �mpact of the small (or nonex�stent) r�sk pool.

For example, a large organ�zat�on w�th thousands of 
employees can take advantage of a large r�sk pool by ma�nta�n�ng a 
self-�nsured health plan backed up by stop-loss �nsurance (wh�ch 
�nsures the employer, not the employee, as �n a fully-�nsured 
health plan). The self-�nsured plan �s not subject to state �nsurance 
law m�n�mum coverage mandates, and therefore del�vers super�or 
health coverage at a lower cost. However, the smaller the 
organ�zat�on, the less pract�cal th�s arrangement becomes because 
of the r�sks �nherent �n a small group, where a s�ngle premature 
baby, mult�ple coronary bypass surgery or cerebral hemorrhage 
can �mpose crush�ng l�ab�l�t�es on a plan cover�ng only a few 
part�c�pants. In such a s�tuat�on, the small organ�zat�on can find 
�t’s health �nsurance, or stop loss coverage, �ncrease dramat�cally 
�n the years follow�ng the catastroph�c cla�m. 

Th�s d�spar�ty �n the effect of r�sk-pool�ng between small and 
larger employers �s ev�dent �n the fact that smaller compan�es 
(2 – �99 employees) are half as l�kely to offer health coverage 
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as larger employers (200 and more employees), and among 
those that offer such coverage, small employers sh�ft a greater 
burden of cost-shar�ng, �n the form of h�gher deduct�bles and  
co-pays, to the�r employees �n order to keep prem�ums reasonably 
compet�t�ve w�th those pa�d by employees �n larger firms.69 

3. Risk-Pooling and ERISA

ERISA70 generally was �ntended to prov�de a regulatory 
scheme for employee benefit plans establ�shed by an employer 
(�nclud�ng a group of employers affil�ated through common 
ownersh�p), for the exclus�ve benefit of �ts employees or an 
employee organ�zat�on. T�tle I of ERISA does not apply at 
all to a plan that covers only owners of the company and 
the�r dependents. ERISA conta�ns an �nternal b�as �n favor 
of larger employer and un�on-sponsored plans, part�cularly 
�n the self-�nsured env�ronment, through the approval of  
un�on-sponsored mult�-employer plans and the restr�ct�ons on 
mult�ple employer welfare arrangements (MEWAs).71

The MEWA �s a welfare arrangement cover�ng the employees 
of two or more employers that are not members of the same 
control group. A MEWA may be an ERISA-covered employee 
benefit plan, or �t may not be covered by ERISA at all. The 
ERISA-covered MEWA generally �s a plan establ�shed by “a 
bona fide group or assoc�at�on of employers” that have some 
common bus�ness �nterest, such as an assoc�at�on of employers 
�n the same �ndustry.72 MEWAs come �n two flavors, self-�nsured, 
and fully �nsured. Under ERISA, a self-�nsured MEWA �s subject 
to ERISA’s regulatory requ�rements, but �s also subject to state 
�nsurance law regulat�on to the extent such laws do not confl�ct 
w�th ERISA — therefore the self-�nsured MEWA �s regulated 
by both ERISA and state �nsurance regulatory agenc�es.73 Most 
state �nsurance regulatory bod�es v�ew the self-�nsured MEWA 
as an unl�censed �nsurance company, and �n some states they are 
proh�b�ted altogether. The MEWA rules, coupled w�th restr�ct�ve 
state �nsurance laws, effect�vely serve as a barr�er to the format�on 
of self-�nsured MEWA’s that could effect�vely perm�t the pool�ng 
of a large number of smaller compan�es and �nd�v�duals �nto large 
pools and perm�t effect�ve reduct�on of health care costs.

However, �f the MEWA �s “fully �nsured,” that �s, �f benefits 
under the MEWA are fully and d�rectly guaranteed by an �nsurance 
pol�cy or contract �ssued by a company that �s qual�fied to do 
bus�ness �n each state �n wh�ch the MEWA prov�des benefits, then 
ERISA preempt�on appl�es, and the MEWA �tself �s not otherw�se 

subject to state regulat�on.74 A fully-�nsured MEWA may be an 
effect�ve way for an assoc�at�on of employers and self-employed 
�nd�v�duals to purchase health �nsurance through a larger r�sk 
pool than would otherw�se be poss�ble.

In the absence of Congress�onal act�on eas�ng the 
restr�ct�ons on self-�nsured MEWAs, wh�ch does not appear to 
be forthcom�ng, creat�ve nav�gat�on of the ex�st�ng MEWA rules 
m�ght st�ll perm�t small organ�zat�ons, through trade, profess�onal 
and commerc�al assoc�at�ons, to leverage the power of the 
larger organ�zat�on w�thout hav�ng to �ncur the organ�zat�onal 
downs�de of such a structure. It w�ll be a s�gn�ficant challenge to 
the growth of the MEWA structure that, wh�le ERISA at least 
accounts for the ex�stence of the MEWA and prov�des a statutory 
scheme, �ts h�story has been clouded by unfortunate �nstances 
of poor, and �n some cases fraudulent, pract�ces by MEWA 
prov�ders. These �nstances have caused the MEWA to become 
an enforcement pr�or�ty for both the DOL and state �nsurance 
regulatory agenc�es. 

However, th�s does not mean that competent and eth�cal 
MEWA operators may not �n the future be able to meet the 
challenge posed by th�s pend�ng se�sm�c sh�ft �n the nature of the 
del�very of labor. Thus, there may yet be s�gn�ficant opportun�t�es 
s�multaneously for substant�al cost sav�ngs and del�very of qual�ty 
health coverage for workers who are a part of the movement 
to small organ�zat�ons, and the�r fam�l�es, through the MEWA 
veh�cle. Just as the PEO movement was troubled, early �n �ts 
h�story, w�th unsavory operators, after a per�od of reform, eth�cal 
and effect�ve PEO prov�ders entered the market, and the PEO 
�ndustry became a substant�al and thr�v�ng one. Indeed, currently, 
one of the most s�gn�ficant examples of penetrat�on of the MEWA 
�n the health plan market appears to be �n the area of franch�s�ng, 
for example, where a franch�sor sponsors a MEWA to prov�de 
health benefits to �ts unaffil�ated franch�sees.75 Creat�ve and 
eth�cal MEWA operators may be able to ach�eve a s�m�lar success 
w�th the com�ng revolut�on �n the Amer�can workplace.

4. Practical Steps to Take Today

•  As the federal government sorts out nat�onal health 
care coverage, compan�es should conduct a ser�ous 
exam�nat�on of the�r health �nsurance plans and cons�der 
reduc�ng benefits (to prepare for nat�onal coverage) 
and offset the reduct�on w�th �ncreases �n other types of 
benefits or compensat�on.
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•  Rev�ew plan terms such as employee and dependent 
el�g�b�l�ty prov�s�ons to ensure that coverage �s extended 
only to those spec�fic classes of employee/dependent as 
perm�tted under the plan. Do not perm�t �ndependent 
contractors and nonemployee d�rectors to be covered 
under your plan. 

•  Avo�d un�ntent�onally establ�sh�ng or becom�ng part of a 
MEWA. For example, do not allow a corporate merger, 
acqu�s�t�on or d�vest�ture to result �n coverage under 
any employee benefit plan of the employees of an ent�ty 
that does not qual�fy as part of the control group of the  
plan sponsor.

•  Be sure your plan language clearly prov�des that only 
employees of members of the employer’s control group 
may be covered under your plans, and prov�de protect�ve 
language that the plan �s deemed to be separately adopted 
as a s�ngle employer plan �n case the employees of any 
unaffil�ated employer are �nadvertently covered under �t. 

L. Retirement Benefits

1. What Will the Future Hold

Ret�rement plan des�gn �s expected to take a major sh�ft as 
the economy moves to meet the needs of the new workforce. 
Compensat�on programs that reward longev�ty and prov�de 
equal benefits regardless of �nd�v�dual sk�ll and performance 
w�ll no longer support compan�es’ needs. Dollars prev�ously 
�nvested �n ret�rement plans w�ll be red�rected to other parts of 
the compensat�on package, part�cularly �ncent�ve pay. 

2. Reduce or Eliminate Retirement Plan Benefits

Currently, many compan�es ma�nta�n ret�rement plans for 
the�r employees, however, no such benefits are perm�tted to 
be made to nonemployees such as �ndependent contractors or 
workers on th�rd-party payrolls. And often firms w�ll also exclude 
employees who are class�fied as “project workers”, temporary 
employees and seasonal employees. As �s further d�scussed 
below, th�s has led to many s�tuat�ons where a cont�ngent worker 
may feel that he or she �s do�ng the same job as a benefits-el�g�ble 
employee. Th�s, �n turn, has led to lawsu�ts where these workers 
cla�m benefits on account of be�ng “m�sclass�fied”.  Bus�nesses 
who want to encourage cont�ngent workers w�ll attempt to l�m�t 
th�s d�spar�ty, however, due to the �nappropr�ateness of ret�rement 
benefits for cont�ngent workers, we are l�kely to see the field be�ng 

leveled by reduct�ons or el�m�nat�ons of the ret�rement benefits 
currently �n place for “regular” employees. Where ret�rement 
benefits are not el�m�nated, suggest�ons for how they may change 
are �ncluded below.

3. Reduce 401(k) Matching Contributions 

A 40�(k) plan �s not requ�red to prov�de match�ng 
contr�but�ons. Moreover, match�ng contr�but�ons can be reduced 
or el�m�nated, as long as the plan sat�sfies nond�scr�m�nat�on tests 
and appropr�ately l�m�ts the amount of contr�but�ons. A change 
�n the formula �s perm�tted, so long as the change �s prospect�ve. 
Dur�ng the econom�c downturn, many plan sponsors reduced 
or el�m�nated match�ng contr�but�ons. As plan sponsors recover 
from the downturn and rebu�ld, plan sponsors may choose to 
keep the reduced match�ng contr�but�on formulas and red�rect 
funds to other aspects of the compensat�on package. As an 
alternat�ve, certa�n compan�es w�ll subst�tute the current model 
of a “prom�sed” fixed match�ng contr�but�on rate w�th a more 
flex�ble d�scret�onary structure so that workers v�ew th�s benefit 
not as an ent�tlement but rather as a var�able reward t�ed to 
company performance. 

4.  Reconsider Vesting Schedules

F�rms are perm�tted to �mplement a vest�ng schedule, 
requ�r�ng part�c�pants to complete a spec�fied number of years of 
serv�ce, w�th�n Internal Revenue Code l�m�ts, before most types 
of employer contr�but�ons become non-forfe�table. (Employee 
contr�but�ons always are �00% vested.) Forfe�tures generally can 
be used to reduce employer contr�but�ons for the next plan year 
or pay�ng certa�n perm�tted adm�n�strat�ve expenses. H�stor�cally, 
many employers used the longest vest�ng schedules perm�tted 
by law, v�ew�ng these schedules as handcuffs that would reta�n 
employees for an �ndefin�te t�me per�od. When bu�ld�ng the 
new workforce, however, plan sponsors w�ll need to evaluate the 
amount of t�me workers are needed and ta�lor vest�ng schedules 
to meet the des�red t�meframe. Compan�es must choose whether 
to shorten or even el�m�nate the vest�ng schedule — to attract 
and reta�n key talent, who may not �ntend to be employed for 
the durat�on of the vest�ng schedule — or keep longer vest�ng 
schedules, so that the plan sponsor can recapture forfe�tures 
and red�rect funds that would have been used for the next 
year’s contr�but�ons or adm�n�strat�ve expenses. In a departure 
from present pract�ce, compan�es may prov�de shorter vest�ng 
schedules for rank and file employees who are part of a flex�ble 
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workforce and longer schedules for execut�ves who may be 
needed for a longer t�meframe. 

5.  Redesign Profit-Sharing Contribution to be Discretionary 

and Eliminate Fixed Money Purchase Contributions

In an effort to ma�nta�n flex�b�l�ty when the economy 
recovers, compan�es w�ll redes�gn not only the�r match�ng 
contr�but�ons but also profit-shar�ng and money purchase 
contr�but�ons. Th�s �s �n l�ne w�th a general trend of keep�ng all 
benefits as flex�ble as poss�ble.

6.  Continue the Transition from Defined Benefit to Defined 

Contribution Plans

Compan�es w�ll cont�nue to move away from defined benefit 
programs to defined contr�but�on (generally, 40�(k)) plans. In 
the new workforce, firms may find that trad�t�onal ret�rement 
programs — where el�g�b�l�ty �s determ�ned on broad-based 
el�g�b�l�ty cr�ter�a and wh�ch reward longev�ty — no longer 
make sense. Moreover, plan sponsors w�ll want to avo�d the 
unpred�ctable (and �ncreas�ngly enormous) l�ab�l�t�es assoc�ated 
w�th defined benefit plans. The members of the new workforce who 
are el�g�ble for ret�rement benefits may apprec�ate the portab�l�ty 
of defined contr�but�on ret�rement programs. Compan�es that 
have ma�nta�ned defined benefit plans may trans�t�on the plans to 
cash balance plans, wh�ch have many of the same character�st�cs as 
defined contr�but�on plans. A cash balance plan �s a defined benefit 
plan to wh�ch the company makes a contr�but�on each year, that 
defines the prom�sed benefit �n terms of a stated account balance. 
Although cash balance plans were challenged �n the courts on age 
d�scr�m�nat�on and other grounds, the Pens�on Protect�on Act of 
2006 and regulat�ons �ssued by the Internal Revenue Serv�ce now 
make them a v�able opt�on. 

7.  Review Current Plan Eligibility Criteria and Administrative 

Practice to Best Immunize the Plan Sponsor from 

Eligibility-Based Lawsuits

W�th the new workforce, plan sponsors may recons�der 
whether they w�sh to exclude temporary and seasonal employees, 
as well as “project” workers. Some firms w�th large cont�ngent 
workforces may w�sh to put all employees on the same play�ng 
field. Th�s may cause a loosen�ng of plan el�g�b�l�ty rules and 
an �ns�stence that those who are pa�d by a th�rd party (who are 
barred by law from rece�v�ng ret�rement benefits prov�ded to 
employees) be prov�ded comparable benefits by the th�rd party. 

For organ�zat�ons that w�sh to cont�nue to exclude all cont�ngent 
workers from the�r ret�rement benefits, there w�ll be much t�ghter 
el�g�b�l�ty cr�ter�a than currently seen �n many ret�rement plans. 
Th�s w�ll enta�l more prec�se word�ng �n the el�g�b�l�ty prov�s�ons 
of ret�rement plans and prec�se and workable defin�t�ons, wh�ch 
are used �n the workplace to d�st�ngu�sh d�fferent types of 
workers. For example, there are plans today that exclude classes 
of employees, such as “casual employees” or “project” workers 
whose jobs may look no d�fferent than a regular employee. 
Such cr�ter�a could be v�ewed by the Internal Revenue Serv�ce, 
DOL or a court, �n a lawsu�t brought by employees, as a sham 
attempt to save money on benefits. Therefore, compan�es must 
redouble the�r efforts to bu�ld real work-related d�st�nct�ons �nto 
the class�ficat�ons of employees who are or are not el�g�ble to 
part�c�pate �n a ret�rement plan.

8.  Redouble Efforts to Exclude from Participation Individuals 

Whom the Plan Sponsor Believes Are Independent 

Contractors, But Are Later Reclassified by a Governmental 

Entity as Common Law Employees

When the new workforce �s rebu�lt, compan�es w�ll want 
to make sure that only those �nd�v�duals whom �t w�shes to be 
el�g�ble are el�g�ble to part�c�pate �n �ts ret�rement plans. In 
part�cular, bus�nesses w�ll want to make sure that plan documents 
and summary plan descr�pt�ons clearly exclude from el�g�b�l�ty 
�ndependent contractors, �nd�v�duals employed by temporary 
and staffing agenc�es (�nclud�ng those jo�ntly employed w�th 
temporary/staffing agenc�es), and �ndependent contractors 
reclass�fied by a government ent�ty as employees. Although the 
general rule �s that only common-law employees may part�c�pate 
�n a 40�(k) plan, �t �s not always clear wh�ch �nd�v�duals are 
common-law employees. A company’s determ�nat�on, and 
the IRS’s determ�nat�on, of who �s a common law employee 
may d�ffer; �n such case, �t �s �mportant that the plan document 
exclude “reclass�fied” employees from el�g�b�l�ty. Bus�nesses have 
pa�d close attent�on to th�s �ssue s�nce the N�nth C�rcu�t Court of 
Appeals �ssued �ts dec�s�on �n Vizcaino v. Microsoft Corp.,76 wh�ch 
held that certa�n M�crosoft workers who were or�g�nally h�red as 
�ndependent contractors, and later reclass�fied by the Internal 
Revenue Serv�ce as employees, were ent�tled to benefits under 
M�crosoft’s 40�(k) plan and employee stock purchase plan. By 
redoubl�ng efforts �n th�s regard, compan�es can structure the�r 
ret�rement plans defens�vely to guard aga�nst future unwanted 
cla�ms for benefits el�g�b�l�ty. Add�t�onally, cont�ngent workers 
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should always be asked to s�gn wa�vers �n wh�ch they expressly 
d�scla�m any ent�tlement to benefits. 

Close exam�nat�on of the length of t�me that workers are 
reta�ned �s also warranted. Benefit costs can be saved �f, for 
example, workers w�ll not be employed for more than �000 hours 
per year and the plan conta�ns a rule requ�r�ng at least �000 hours 
of serv�ce pr�or to accru�ng a benefit. 

9. Expand Opportunity for 401(k) Rollovers

Plans may, but are not requ�red to, accept el�g�ble rollover 
d�str�but�ons from el�g�ble ret�rement plans, such as 40�(k) 
plans, 403(b) plans, and 457 plans, and some after-tax and Roth 
contr�but�ons. Members of the new workforce —who w�ll move 
between compan�es more frequently — may w�sh to consol�date 
the�r ret�rement funds through rollover to the new company’s 
plan. Notably, a plan can author�ze acceptance of rollovers for 
those who would not otherw�se qual�fy as el�g�ble part�c�pants 
— so a 40�(k) plan generally could �mplement max�mum 
serv�ce requ�rements for purposes of deferrals and match�ng 
contr�but�ons, �f any, but st�ll allow new workers to rollover funds 
from pr�or plans. Rollovers, wh�le an adm�n�strat�ve burden to 
adm�n�ster, have the advantage of �ncreas�ng assets �n the plan, 
wh�ch can reduce overall fees and expenses.

10. Practical Steps to Take Today

•  Plan to reduce employer-prov�ded ret�rement benefits, 
whether �t �s match�ng contr�but�ons, profit shar�ng or 
defined benefit plan accruals, �n favor of benefits that  
the current workforce des�res. Make a reallocat�on 
of resources �n favor of �ncent�ve compensat�on over 
ret�rement plan accruals.

•  Encourage contractual arrangements whereby ret�rement 
benefits flow from the staffing agency to enhance the 
benefit of be�ng w�th a staffing agency and reduce the 
�mpulse to cla�m common law employee status.

•  Plan el�g�b�l�ty cr�ter�a should be rev�ewed. Ex�st�ng 
plan language should be t�ghtened to best assure that 
those who are not employees do not get benefits. And all 
compan�es should make certa�n that �n the event of worker 
reclass�ficat�on, those who are excluded from coverage 
have no cla�m on benefits.

•  Trad�t�onal defined benefit pens�on plans w�ll become 
even less popular than they are today w�th the�r huge 

and h�ghly var�able cost structures. Instead, move toward 
a more pred�ctable means of prov�d�ng ret�rement plan 
benefits. Cash balance plans can replace some defined 
benefit plans, or s�mply freeze benefit levels w�th no 
add�t�onal benefit plan to take �ts place. 

III.  TWELVE PRACTICAL RECOMMENDATIONS TO 
IMPLEMENT TODAY IN ANTICIPATION OF THE 
NEW WORKFORCE

Below are twelve pract�cal recommendat�ons to overcome the 
employment and labor law challenges of the com�ng new workforce. 
L�ttler pred�cts that when the recess�on ends (potent�ally as 
early as the 4th Quarter 2009), 50% or more of the new workers 
jo�n�ng bus�ness organ�zat�ons as they rebu�ld w�ll be cont�ngent 
workers. Cont�ngent workers are g�ven a very expans�ve defin�t�on 
�n th�s Report. They �nclude cont�ngent workers reta�ned d�rectly 
by the employer or arr�v�ng through staffing agenc�es or other 
organ�zat�ons such as PEOs. Also �ncluded �s the vast numbers of 
temporary workers �nclud�ng those w�th flex�ble or non-trad�t�onal 
work schedules. Of course the term also �ncludes �ndependent 
contractors and bus�ness consultants w�th the recogn�t�on that 
the IRS and other branches of government w�ll set a h�gh standard 
for �ndependent contractor status g�ven the fear that such workers 
present a tax enforcement challenge.

Before l�st�ng spec�fic pract�cal recommendat�ons, �t �s 
cr�t�cal to note that often parts of the cont�ngent workforce are 
�nv�s�ble to top management. Th�s �s understandable as many of 
these relat�onsh�ps evolved from vendor contracts that prov�ded 
goods and suppl�es, but also serv�ces often del�vered w�th  
on-s�te personnel. It �s essent�al that the full cont�ngent workforce 
become v�s�ble and that a compl�ance comm�tment �s made at 
the h�ghest levels of the organ�zat�on w�th adequate resources to 
ensure �t �s accompl�shed. The follow�ng mandate �s necessary to 
br�ng to l�fe the many pract�cal and spec�fic recommendat�ons 
prov�ded below.

Mandate: Increase the Visibility of the Contingent 
Workforce and Make a Compliance Commitment. 

One: Conduct a Compliance Audit to Prepare for the 

New Workforce and the Coming Enhanced Government 

Enforcement of Employment and Labor Law.

•  Ident�fy current cont�ngent workers and the l�kel�hood of 
growth �n th�s workforce �n your part�cular organ�zat�on.
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•  Assess your current level of employment and labor law 
compl�ance recogn�z�ng the d�fferences between the 
var�ous sectors of your workforce (regular employees, 
flex-workers, cont�ngent workers, temps, �ndependent 
contractors, and others).

•  Recogn�ze the com�ng enhanced enforcement efforts 
�nclud�ng 250 add�t�onal DOL �nspectors, $600 m�ll�on 
more to enforce wage and hour laws, expanded workplace 
safety enforcement, and new regulat�ons and enforcement 
�n�t�at�ves regard�ng ant�d�scr�m�nat�on law.

•  See the Compl�ance Sect�on of the Report, above at Part 
II, outl�n�ng the spec�al role of cont�ngent workers under 
the var�ous employment and labor statutes.

•  Cons�der mak�ng the aud�t and recommended 
�mprovements attorney-cl�ent pr�v�leged �n ant�c�pat�on 
of l�t�gat�on.

Two: Consider the Appointment of a New Workforce Compliance 

Specialist: A Professional Responsible for Becoming an  

Expert on Employment and Labor Law Compliance for the 

Contingent Workforce.

•  The appl�cat�on of current and proposed laws and 
regulat�ons to the cont�ngent workforce w�ll �nvolve 
complex�ty and uncerta�nty. Th�s �s supported by a qu�ck 
rev�ew of the areas of law surveyed �n th�s Report.

•  The New Workforce Compl�ance Spec�al�st w�ll fac�l�tate 
bus�ness plans to add cont�ngent workers wh�le keep�ng 
a focus on compl�ance �n a new world of government 
enforcement of employment and labor laws. 

•  Define the report�ng respons�b�l�ty of th�s profess�onal 
between Legal, HR, and Procurement. In many ways th�s 
profess�onal can l�nk resources from all three areas �nto a 
s�ngle force.

Three: Immediately Source or Pre-Source Contingent Worker 

Providers and Negotiate Key Provisions of the Vendor 

Contracts to Facilitate Employment and Labor Law Compliance.

•  Staffing agenc�es and other prov�ders of cont�ngent 
workers w�ll be on overload as the economy recovers. 
Sourc�ng spec�al�zed resources now w�ll g�ve your 
organ�zat�on pr�or�ty. 

•  W�th a major�ty of cont�ngent workers be�ng sk�lled, learn 
how the new profess�onals can be located and reta�ned. 

Even �f your organ�zat�on has no current need, pre-source 
these resources.

•  Negot�ate key compl�ance requ�rements �n your 
agreements �nclud�ng necessary background checks, 
safety requ�rements, ant�d�scr�m�nat�on pledges and 
procedures, �nclud�ng recordkeep�ng and wage and hour 
requ�rements.

•  G�ve spec�al attent�on to the November �, 2008, Federal 
Sentenc�ng Gu�del�nes and how the Gu�del�nes requ�re 
enterpr�se-w�de compl�ance w�th qual�fy�ng codes of 
conduct and necessary tra�n�ng. Ensure that these new 
requ�rements are part of your cont�ngent workforce 
agreements.

Four: Consider the Establishment of a Pilot Global Mobility 

Program if One Does Not Exist Within Your Organization.

•  Few organ�zat�ons �n a post-recess�on economy w�ll be 
able to adequately staff the�r requ�red new workforce 
w�thout cons�der�ng global resources. 

•  Pre-�dent�fy how talent and resources can be qu�ckly 
accessed worldw�de. Learn what �s ava�lable.

•  Cons�der how to establ�sh a low cost subs�d�ary outs�de the 
U.S. that can fac�l�tate cross-boarder work author�zat�ons. 

•  Organ�zat�ons who do the�r homework now and make 
m�n�mal �nvestments w�ll be ahead of compet�tors by s�x 
to e�ghteen months when the talent wars and outsourc�ng 
race beg�ns.

Five: Review and If Necessary Revise Privacy Protocols to 

Match the New Workforce Requirements.

•  In the struggle to have an effect�ve cont�ngent workforce 
and avo�d jo�nt employer status, workplace pr�vacy 
pol�c�es and pract�ces need rev�ew and probably rev�s�on.

•  How much �nformat�on can be requ�red from 
nonemployees who have v�rtual or actual access to 
the workplace? How can an organ�zat�on confirm that 
necessary background checks have been conducted?

•  What pr�vacy expectat�ons ex�st concern�ng mon�tor�ng 
of nonemployee cont�ngent workers? 

•  How do Web 2.0 pol�c�es �mpact employees d�fferently 
from cont�ngent workers? 
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•  Th�s �s a class�c area to be covered �n a compl�ance aud�t 
and can draw upon the spec�al expert�se of your appo�nted 
new workforce profess�onal.

Six: Ensure Wage and Hour Compliance by Third-Party 

Contractors, Vendors, and Other Contractors.

•  The largest dollar r�sk �n the workplace comes from the 
class act�on wage and hour ep�dem�c. Total Wage and Hour 
Compliance (L�ttler Report 2008 In�t�at�ve)77 �s mandatory 
�n the Age of Obama.

•  The enterpr�se bus�ness and “econom�c real�t�es” tests put 
organ�zat�ons at r�sk for the wage and hour compl�ance 
of the ent�re new workforce (�nclud�ng many of the 
nonemployees �n the cont�ngent workforce).

•  Ensure that contracts w�th vendors, th�rd-party 
contractors, and staffing organ�zat�on �nclude wage 
and hour compl�ance mandates and �ndemn�ficat�on 
language. 

•  Cons�der us�ng a th�rd-party cert�ficat�on agents and 
“bl�nd” aud�ts to prov�de extra ev�dence of compl�ance.

•  Make sure the bus�ness terms are cons�dered �n evaluat�ng 
compl�ance. Contracts that are so econom�cally favorable 
that they make wage and hour compl�ance �mposs�ble 
(or h�ghly unl�kely), may be held to prov�de construct�ve 
not�ce of noncompl�ance. 

Seven: Review Executive Compensation Agreements and 

Practices for Their Impact on the New Workforce.

•  The rap�dly chang�ng work env�ronment and bus�ness 
comb�nat�ons may mandate major changes �n execut�ve 
select�on, retent�on, and ass�gnments. M�n�m�ze the 
econom�c penalt�es �n execut�ve compensat�on agreements 
for such needed changes.

•  Mon�tor the flood of government execut�ve compensat�on 
l�m�tat�ons and requ�rements that may be �mpacted by the 
grow�ng new workforce.

•  Exam�ne how the new workforce may �mpact deferred 
compensat�on agreements and nond�scr�m�nat�on tests.

•  Cons�der open�ng certa�n execut�ve compensat�on 
programs to nonemployee consultants and �ndependent 
contractors.

Eight: Monitor and Avoid Traditional Labor Law Landmines 

Associated with the Arrival of the New Workforce.

•  Employers w�th collect�ve barga�n�ng agreements need 
to �mmed�ately rev�ew prov�s�ons that could greatly l�m�t 
the use of the new workforce. A collect�ve barga�n�ng 
agreement w�th an ant�-subcontract�ng prov�s�on or even 
s�lence on th�s subject could prevent the necessary use of 
cont�ngent workers. 

•  Ant�c�pate that the Obama-appo�nted Nat�onal Labor 
Relat�ons Board may aga�n �nclude cont�ngent workers �n 
barga�n�ng un�ts w�th regular employees. Exam�ne areas 
where a potent�al commun�ty of �nterest ex�sts between 
the two workforces and cons�der poss�ble changes.

•  Cons�der the �mpact of a un�on�zed workforce arr�v�ng �n 
the form of cont�ngent workers and what responses may 
be necessary.

•  Cons�der the �mpl�cat�ons of the Employee Free Cho�ce 
Act or s�m�lar leg�slat�on on organ�z�ng the cont�ngent 
workforce and the role onl�ne soc�al networks may play �n 
prov�d�ng prevent�ve educat�on.

Nine: Protecting Trade Secrets and Enforcing Covenants  

Not-to-Compete Within the New Workforce.

•  Rev�ew, and as necessary mod�fy, �nvent�on and 
propr�etary �nformat�on agreements w�th staffing agenc�es, 
contractors, and nonemployee �nd�v�duals.

•  Rev�ew and mod�fy �nformat�on access rules �nclud�ng 
�dent�fy�ng and mark�ng confident�al propr�etary 
�nformat�on.

•  Control computer access and mod�fy as needed 
download�ng protocols.

•  Re-exam�ne the value and enforceab�l�ty of noncompete 
agreements �n the context of a cont�ngent workforce 
and chang�ng jud�c�al and leg�slat�ve requ�rements and 
proh�b�t�ons. 

Ten: Planning for Reductions in Force and Meeting WARN 

Requirements Within the New Workforce. 

•  The hallmark of the new workforce �s flex�b�l�ty and the 
ab�l�ty to qu�ckly adjust to chang�ng bus�ness cond�t�ons. 
Learn and cons�der �mplement�ng cond�t�ons that would 
prevent coverage by WARN (federal and state).
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•  Staffing agency employers need to understand and 
ant�c�pate how the�r obl�gat�ons could be �mpacted 
by abrupt bus�ness cond�t�on changes on the part of  
the�r cl�ents.

•  Establ�sh expectat�ons regard�ng future employment 
for cont�ngent workers who are mov�ng from project  
to project.

Eleven: Evaluate the Impact of the New Workforce on Workers’ 

Compensation Coverage and Unemployment Insurance Taxes 

(as Well as Other Employment Taxes).

•  Workers’ compensat�on �nsurance costs and coverage 
w�ll sh�ft depend�ng on the structure of the cont�ngent 
workforce. Ant�c�pate that l�m�t�ng costs may expose the 
organ�zat�on to c�v�l l�t�gat�on from �njured cont�ngent 
workers �f workers’ compensat�on pre-empt�on does 
not apply. Does your general l�ab�l�ty �nsurance cover  
such s�tuat�ons?

•  Determ�ne wh�ch ent�t�es w�ll be respons�ble for 
unemployment �nsurance and other taxes and factor th�s 
�nto revenue and expense dec�s�ons.

Twelve: Review and Revise Benefit Programs in Anticipation of 

the New Workforce.

•  Th�s �s one of the most �mportant pract�cal aspects of 
prepar�ng for the new workforce. Great change �s com�ng 
and should be ant�c�pated.

•  Cons�der the future role of your organ�zat�on �n prov�d�ng 
for health care �nsurance coverage and Pres�dent Obama’s 
pledge to have leg�slat�on passed by the end of 2009. 
Ant�c�pate that your organ�zat�on w�ll l�kely have less 
of a role �n prov�d�ng med�cal �nsurance benefits as the 
cont�ngent workforce expands.

•  Cons�der the �mpact of MEWAs and make an �nformed 
dec�s�on regard�ng how �t w�ll �mpact your organ�zat�on.

•  Cons�der the reduced role of organ�zat�ons �n prov�d�ng 
ret�rement benefits w�th the arr�val of the cont�ngent 
workforce. Exam�ne your 40�(k) program and the 
�mpl�cat�ons of the safe-harbor prov�s�on �f your program 
has many h�ghly compensated �nd�v�duals.

•  Evaluate the role of equ�ty �ncent�ve programs w�th  
the new workforce and the threat of creat�ng “common 
law” employees.

Bonus (A Thirteenth Practical Recommendation Included 

Within the Littler Dozen): Review Your Policies and Practices 

Concerning Flexible Employment Arrangements Involving the 

New Workforce.

•  Employment laws are �ncreas�ngly creat�ng protect�on 
for workers who have or need flex�ble work schedules. 
Flex�b�l�ty b�as �s one of the top concerns of the current 
Congress. Many ex�st�ng laws and regulat�ons prov�de 
protect�on for �nd�v�duals and careg�vers who requ�re a 
flex�ble work schedule.

•  The cont�ngent workforce �s staffed partly by �nd�v�duals 
who value a flex�ble work schedule. 

•  Alleged gender b�as �s more often b�as aga�nst part-t�me 
employment and flex�ble work arrangements. Pol�c�es and 
procedures should be rev�ewed to el�m�nate unjust�fied 
flex�b�l�ty b�as. 

•  Cons�der the bus�ness case for flex�b�l�ty and whether th�s 
�s a hallmark of the new workforce.
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APPENDIX A:
Staffing Industry Analysts Charts on Contingent Worker Trends
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Temporary spend has more than doubled since 1995
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History shows that spending on contingent labor will more 
than recover after a recession
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Temporary staffing spend - share of professional 
jobs continues to grow
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Commercial Professional

Over time, spending on contingent labor has increasingly 
been for professional skills  

(Note:  “Commercial” = Office/clerical or industrial)
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Projected growth in CW over next two years
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73% of companies (with 1,000 or more employees) said they would 
grow their contingent workforce by a median of 25% between late 2008 

and late 2010.   This is consistent with Littler’s estimate that 50% of 
jobs “re-filled” after this recession will be contingent.
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Temporary Staffing - A Growing Shock Absorber
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The degree to which contingent jobs are eliminated 
more than “regular” jobs has significantly increased with 

each recession
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Learning to Love CW: Net Percent of Respondents Indicating 
"Organizational Culture" Discourages/Encourages CW Use
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The organizational cultures of many companies have 
changed from being obstacles to the use of contingent 

labor to being supportive
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On a scale from 1 to 10, how do you recommend:

6.0

6.8

7.1

1.0 2.0 3.0 4.0 5.0 6.0 7.0 8.0 9.0 10.0

The company where you last worked as 
a regular/permanent employee

Temporary work generally

Your primary staffing supplier

Workers seem to like their staffing suppliers and temporary 
assignments better than their “regular” employers
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