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UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT

DOL clarifies final USERRA regulations

According to the Department of Defense, 50,000 to 125,000
service members covered by the Uniformed Services Employ-
ment and Reemployment RightsAct (USERRA) will be demo-
bilized this year. Many of the members of the National Guard
and Reserve have served tours of duty for a year or more.
Many of them left jobs to which they now plan to return.

If they meet USERRA's eligibility requirements, they are
entitled to return to those jobs or to the jobs they would have
held had they not been on military leave. That could mean a
job with higher pay and greater benefits or it could a'so mean
that they will return to no job if there has been an intervening
layoff or reduction-in-force.

The global war on terror hasforced employerswho may not
have paid much attention to USERRA in the past to teke ahard
look at thereality of their USERRA obligations. Understanding
employees and employers' rightsand obligationsunder thelaw
has been a priority for most employers over thelast few years.

Toassistinthat effort, the Veterans' Employment and Train-
ing Service (VETS) of theU.S. Department of Labor (DOL) has
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GEORGER. WOOD, Shareholder, Littler Mendelson,
PC, Minneapolis, Minnesota, discusses the final rule
implementing the Uniformed Services Employment and
Reemployment RightsAct of 1994.

VETS interview. Beginning on page 3, officialsof the
Veterans' Employment and Training Service of the U.S.
Department of Labor respond to questions abut the
ruleand USERRA enforcement.

Where to find it. The text of the final rule appears at
911298 of CCH LaBor ReLATIONS, vol. 1, and dlsoat La-
bor Relations 1298 of the CCH Internet Research Net-
work (IRN). The text of the Preamble to the final rule
appears at 19167 of Labor Relations, vol. 6 and also at
Labor Relations 19167 of the IRN.

See 11670 of LaBor ReLATIONS, vol. 1, for the full text of
USERRA. See /6700 of vol.5, for an annotated explanation
of USERRA, which will be updated to reflect the provi-
sonsof thefinal rulein afuturereport.

issued regulations in question and answer format to imple-
ment the 10-year-old statute. The preamble to the final rule
published in the Federal Register on December 19, 2005 [70
FR 75246, 20 CFR §81002.1-.314] respondsto some 80 public
comments VETS received after the proposed rule was pub-
lished on September 20, 2004 [69 FR 56266] .

Although employers have operated under USERRA for
10 yearswithout any regulatory guidance, the regulations
serve to call employers’ attention to USERRA rights and
obligations, said management attorney George Wood.
“There are still a number of employers of varying sizes
that do not understand USERRA obligations. They know
that there are military leave obligations, but do not fully
appreciate the scope of the law’s obligations on them and
their employees,” he said.

Ambiguities clarified. Wood was pleasantly surprised
that DOL made changes that seemed to be for the purpose of
helping everyone better understand what USERRA requires.
“They provide needed clarification in several areas, which will
help employers and employees better understand their rights
and obligationsunder USERRA.”

FROM PROPOSED TO FINAL

Prompt reemployment. Returning service members who
meet USERRA'seligibility requirements must be promptly re-
employed. Asageneral rule, that means as soon as practicable
under the circumstances of each case. Absent unusual circum-
stances, prompt reemployment means within two weeks of the
employee’sapplication for reemployment. [1002.181]

DOL rejected suggestions to extend the reemployment pe-
riodto 30 days. “[ T]wo weeksrepresents an equitable balance
between the interests of employers, who may face some chal-
lengesin reemploying an employeein the organizational struc-
ture after a lengthy period of absence, and the interests of
employees, who have been making the greatest of sacrificesin
serviceto their country,” DOL noted.

Escalator position. The employee is entitled to reem-
ployment in the position that he or she would have attained
with “reasonable certainty” if he or she had remained con-
tinuously employed, otherwise known as the “escalator po-
sition.” [1002.191]

In response to comments, DOL addressed the escalator
position in the context of bidding systems for job assign-
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ments; discretionary promotions; reductions in force, lay-
offs, and disciplinary procedures; bargaining units on strike
at the time of reemployment; apprenticeships; and proba-
tionary periods.

Bidding systems. As a general rule, DOL said, a reem-
ployed employee should not be required to wait for the next
regularly occurring opportunity to bid in order to seek promo-
tions and other benefits tied to the escalator position.

Strikes. Returning service memberswhose bargaining unit
has been or is on strike when the service member returnsis
considered an employee for purposes of reemployment rights
[1002.42], however, DOL noted that reemployment rights may
be affected by federal labor law.

Apprenticeships and probationary periods. An em-
ployeewho wasin aprobationary period or an apprenticeship
program when leave commenced, which required actual train-
ing and/or observation in the positionsrather than merely time
served, should be allowed to complete the apprenticeship or
probationary period following reemployment.

DOL revisedthefina ruleto providethat nofixed timewill be
deemed a reasonable amount of time to adjust prior to taking a
missed skills-based promotional exam. Factorsto consider in de-
termining what isreasonableinclude; thelength of leave, thelevel
of difficulty of thetest, thetimeit typically takesto prepareto teke
the test, the duties and responsibilities of the reemployment and
promotional positions, and the nature and responsibilities of the
sarvicemember whileservinginthemilitary. [1002.193]

Discretionary promotions. In response to the sugges-
tion that the escalator position not include discretionary pro-
motions, DOL noted that the final rule promotes the applica-
tion of a case-by-case andysis rather than a rule that could
result in the unwarranted denia of promotions to returning
service members based on how the promotion was labeled
rather than whether or not it was “reasonably certain.” DOL
noted case law and its longstanding policy that if the promo-
tion depends on an exercise of discretion, the returning ser-
vice member may not be entitled to the promotion.

Whether the final rule makesit any easier to determinethe
reemployment position is up for debate. Probably not, Wood
said, for employers who do not have strict seniority-based
advancement rules. “ The ‘reasonable certainty’ language was
added to help everyone understand that there must be some
certainty but not absolute certainty when determining the re-
employment position in anon-seniority-based workplace,” he
said. “It provides some clarification, but, ultimately, the em-
ployer hasto rely on subjective factors rather than the objec-
tivefactor of seniority.”

To illustrate, Wood noted that an employer may have five
people in assistant vice-president positions, one of whom is
on military leave when the vice-president position opens up.
“Unless the person on leave is clearly head and shoulders
above everyone el se, trying to decide whether it is reasonably
certain that the service member would have gotten the promo-
tionwill beadifficult decisionfor any employer to make. This

My senseis
that the
Department of
Labor and the
Armed Forces
take a broader

is particularly true where em-
ployersareforcedto analyzethe
issue months or years after the
promotion occurred.” If theem-
ployer sought outside candi-
dates the issue will be even

more complex, headded. YIGN of the
“In my opinion, thisis the resonable
areathat will lead to the most Certainty" test
disputes between employers h
and employees. My sense is than
that the Department of Labor employers
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broader view of the ‘reason- ’
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that there is USERRA litiga-
tion, | expect we will seeliti-
gation over whether someone
in anon-seniority-based sys-
tem should have been advanced to a higher position.”

Reductions in force, layoffs, discipline. DOL has inter-
preted USERRA to prohibit employers from denying reemploy-
ment rights on the basis that the employee would have been
discharged had he or shenot left for military service. Asexplained
by DOL, whereareturning service member was subject to adisci-
plinary review & the onset of service, or where the employer
discovers conduct prior to reemployment that may subject the
service member to disciplineupon reemployment, theemployer is
still obligated to reemploy theindividua . However, theemployer
may resumeor initiate disciplinary review upon reemployment.

Further, USERRA's protection from discharge except for
cause for up to one year following reemployment, depending
onthelength of service[1002.247-.248], ensuresthat any post-
service discipline or discharge will be justifiable, legitimate,
and not pretextual, DOL noted.

Other legitimate nondiscriminatory reasons. Under
therevised final rule, employees may not be discharged except
for cause based either on conduct or other legitimate nondis-
criminatory reasons. The* other legitimate nondi scriminatory
reasons’ language was substituted for “application of the es-
calator principle” in the proposed rulein response to the sug-
gestion that the proposed rule was too narrow. In a discharge
for conduct, the employer must prove that the discharge was
reasonable and that the employee had notice that the conduct
would constitute causefor discharge. Thefinal rule added that
the notice may be expressor implied.

continued on page 6
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VETS officials discuss USERRA final rule

Thefind regulationsimplementing the Uniformed ServicesEm-
ployment and Reemployment RightsAct (USERRA) took effect
on January 18. “The feedback we' ve received so far from the
public at large has been overwhelmingly positive,” said an offi-
cial of the Veterans Employment and Training Service of the
U.S. Department of Labor. The agency has received many con-
gratulatory messagessincethefinal regswerereleased, headded.
CCH recently spokewith VETSofficia sabout thefinal rule.

Employeesand employer shaveoper ated under USERRA for 10
year swithout any regulations. How will theregulationshelp?
A: The USERRA regulationsoffer aclear and consistent expla-
nation of the requirements of the USERRA statute. It’simpor-
tant to understand that when USERRA was enacted in 1994,
the number of complaints nationwide was down sharply to
approximately 1200 froman all-time high of 2500 during Opera-
tion Desert Storm/Desert Shield.

Following theterrorist attacks of September 11, 2001, nearly
532,000 membersof the Reserve and National Guard have been
mobilized. Employment-rel ated issuesareinevitable. We expe-
rienced afairly sharp increaseto ahigh of nearly 1500 casesin
fiscal year 2004 and, asaresult, the Secretary saw animmedi-
ate need to promulgate regulations.

Proposed regulations were issued in September 2004.
We received 80 timely comments in response, some of
which weincorporated into the final regulations or at |east
addressed in the preamble. We've found that most em-
ployers want to comply with the law. Often the disputes
we see are the result of a misunderstanding or a lack of
awareness of what the law provides.

Since 9/11, we have responded to more than 37,000 re-
quests for technical assistance, and have provided brief-
ingsto over 270,000 service membersand otherson USERRA
Those numbers increase steadily as more individuals be-
come aware of thelaw.

Thefinal regulations are written in plain English, in ques-
tion and answer format, and are designed not only to imple-
ment the statute but also to provide instruction and guidance
to employersand employeesregarding their rightsand obliga-
tions under USERRA. We're optimistic that the regulations
will clear up alot of the misunderstanding that empl oyeesand
employers have regarding the statute.

How would you char acterizethechangesmadefrom thepro-
posed tothefinal rule?

A: There were some significant changes and others were
relatively minor. Some changes simply re-phrased the lan-
guage used in the proposed rule. It's important to under-
stand that the regulations can not go beyond the param-
eters of the USERRA statute itself. They are there to
implement the statutory provisions.

What wer e someof themor esignificant changesmadefrom
theproposed tothefinal rule?

A: One significant change was to allow employee benefit
plan administrators to establish reasonable procedures for
handling employees’ failure to provide notice of upcoming
service and/or failure to elect continuation of health plan
coverage. That was done in response to comments received
from different groups including the Society of Professional
Benefit Administrators. Thefinal rule a so addresses how the
continuation of health plan benefits are administered under
multiemployer health plans.

Inaddition, therearealot of provisionsthat further explain
how to determine the escalator position, particularly with re-
spect to merit performance increases and promotions.

We also received several questions about the requirement
that employers provide notice to their employees of their
USERRA rights. The requirement was added to USERRA by
the Veterans Benefits Improvement Act of 2004. That law re-
quired employersto provide thetext of the DOL-provided no-
tice of USERRA rights, benefitsand obligationsto employees
by March 10, 2005. The Department published the text of that
noticeasan interim final ruleand it isincluded as an appendix
to the final rule. The notice may be downloaded from the
Department’s website and must be posted or otherwise pro-
vided to employees.

Another addition is the clarification of the status of em-
ployees of the National Disaster Medical System (NDMS),
whichispart of FEMA. Their inclusion became more apparent
inthewake of HurricaneKatrina. They are covered by USERRA
when they are called up in response to a national disaster
although they are otherwise not generally considered to be
members of the uniformed services. Many employeesand em-
ployers were unaware of that.

Another change was to extend the maximum period of em-
ployer-sponsored health plan coverage from 18 to 24 months to
refl ect the corresponding changeinthe statute made by the VBIA.

Inthefinal rule sdefinition of “ third-party administrator,”
those TPAsperforming soldly “ ministerial” actsareexcluded
from coverageunder USERRA. What aresomeexamplesof
TPA functionsthat DOL would view asministerial?

A: Ministerial actsare purely administrative tasks as opposed
to substantivetasks. Entitiesto whom employersor plan spon-
sorshave delegated purely ministerial functionsregarding the
administration of employee benefits plans are not intended to
be covered by USERRA's definition of “employer.” For in-
stance, firmswhose activitiesare strictly limited to the prepa-
ration and maintenance of plan benefit forms, or maintaining
personnel files, without engaging in substantive decisionsre-
garding plan benefits, would not be considered employersfor
the purposes of USERRA.
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May employer scurrently gover ned by COBRA’sélection pro-
ceduresapply their COBRA election proceduresto employ-
eesseeking continuation coverageunder USERRA?

A: Yes, aslong as they comply with USERRA requirements.
Thisisexplainedin section 1002.167 of thefinal USERRA rule.

What factorsled the DOL toretain the* reasonablerequire-
ments’ standard for employeeéelection of continued health
plan coverageinstead of establishing specific deadlinesfor
making such elections?

A: Thefinal USERRA rule permits health benefits plan admin-
istrators and fiduciaries to develop reasonable requirements
and operating proceduresfor the el ection of continuation cov-
erage, consistent with the Act and the terms of the plan. The
Department noted that it is generally averse to imposing on
employerscovered by USERRA relatively inflexiblerulessuch
as those established under COBRA. Such rules may unduly
burden many smaller employersthat are covered by USERRA
but are not covered by COBRA. The individual plan is best
qualified to determinewhat el ection rules are reasonabl e based
on its own unique set of characteristics.

Thefinal ruleextendsthetimeframewithin which employers
must makepension plan contributionsattributabletoaperiod
of military servicefrom 30 daystothelater of 90 daysafter
reemployment or thedate plan contributionsarenormally
duefor theapplicabletimeframe What factor sled theDOL to
providealonger window?

A: A number of plan administrators commented on the pro-
posed rule and suggested a range of timeframes in which to
make the required contributions. Our intention was to give
employers the flexibility to make the contributions within 90
daysfollowing reemployment or at the sametimethat they are
made for other employees for the year in which the military
servicewas performed.

Why did DOL removetherequirement that an employeewho
isunableto makeup missed contributionsasan electivede-
ferral becauseheisnolonger employed begiven an “ equiva-
lent opportunity” toreceivethemaximum employer matching
contributionsthrough amatch of after-tax contributions?
A: The “equivalent opportunity” requirement for persons no
longer employed by the post-service employer was removed
from the final rule based on the Department’s reading of sec-
tion 4318(b)(2) of the Act, and policy considerations. As ex-
plained in the preamble, in construing the statute liberaly in
favor of servicemembers, the Department’soriginal view was
that service members should be permitted the entire period
established by the statute for missed contributions, regard-
less of whether the service member remained reemployed dur-
ing that period.

This view was supported by the fact that neither the
face of section 4318(b)(2), nor the legislative history, con-
tains a limitation on the statutory period that requires a

Both the
Department of
service member to remainre-  Justice and
employedinordertomakeup  the Office of
contributions. After consid- .
ering the comments, the De- Spec:| al
partment ultimately viewssec- ~ Counsel have
tion 4318(b)(2) as unclear on taken an
this point, in particular, be- . .
cause of its references to “a  INCreas ngly
person reemployed.” Thus, aggresgive
thisprovision of theAct is bet-
ter viewed as establishing a stance_on
right to make up missed con-  enforcing
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upon continued employment '
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Thisinterpretation of section VETSOFrrCIAL

4318(b)(2) isconsistent with the

statute as awhol e, which gener-

ally establishesno rightsor ben-

efitsthat extend beyond the ter-

mination of employment or reemployment. Notwithstanding,
if areemployed employee leaves and then returns to employ-
ment with hisor her post-service employer, the employee may
resume repayments at his or her discretion regardless of the
break in employment, so long astimeremainsin the statutory
period (three times the length of the employee’'s immediate
past period of military service, not to exceed five years).

What wer ethepolicy consider ations?

A: VETS recognizes that the proposed section would have
benefited arelatively small number of returning service mem-
bers who were reemployed, sought to make up missed contri-
butions, left employment with the post-service employer, and
still wanted the opportunity to make up missed contributions.
Comments from industry experts indicated that the costs to
pension plans associated with the provision would be signifi-
cant. In addition, industry experts noted that those plan costs
were likely to be allocated to the plan, so that other plan par-
ticipants, including other uniformed service members, may suffer
some detriment to their pension entitlements.

What have been themost troublesome aspectsof USERRA
compliancefor employerssincethePresident’ sdeclaration
of anational emer gency following 9/117?

A: During FY 2004 and 2005, most casesinvolved discrimination
alegationsinvolving hiring and firing. Casesinvolving proper
reinstatement under the escalator position were a close second.
The remaining cases ran the gamut. A few involved health and
pension benefits and vacation accrual, but many of those could
berolled into the escalator position category aswell.

How are USERRA complaintshandled?
A: Complaints may be submitted electronically to VETS.
Upon receipt of acomplaint we open aformal investigation.
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The investigator will obtain any relevant evidence and in-
terview witnesses. We have subpoena power but don’t of -
ten have to use it.

During theinvestigative processit isimportant to point out
that VETS s the advocate for the law, not the claimant or the
employer. VETS does not take sides. If the investigator de-
cidesthat USERRA wasviolated, theinvestigator becomesan
advocate for the complainant and will seek to resolvethe case.
Thisentire processisfree of charge to the claimant.

If VETSisunabletoresolveacomplaint, aclaimant whois
astate, public or private sector employee hastheright to have
the casereferred to the Department of Justice. If theclaimantis
afederal executiveagency employee, thecaseisreferredtothe
Officeof Special Counsel. DOJand OSC have soleauthority to
determine whether or not to provide representation in cases
referred to them by the Department. If representation is de-
clined, aclaimant may proceed with private counsel.

InFY 2004, 55 caseswere referred to DOJ and 14 to OSC.
Figures for last year will not be available until the FY 2005
USERRA report isreleased.

Typically, how doesan individual show that the protected mili-
tary statusor activity wasasubstantial or motivating factor
for an employer’ sadver seaction?
A: That canbeadifficult burden sometimes. VET Sinvestigators
aretrained to look for evidence that suggeststhat kind of moti-
vation. Typically wereview the claimant’ semployment records
and any other relevant data and compare those with other simi-
larly situated employeesto see how they have been treated.
For example, it would be amatter of concernif only service
member employeeswho areon military leave suffer someform
of adverse action while others on comparable forms of leave
did not. Other ways of showing the employer’s motivation
include statements of witnesses who have overheard com-
ments that the individual can’t be relied upon because he is
frequently called to duty, but sometimes the cases are more
circumstantial . Although we don't exercise the subpoena power
often, itisstill apowerful tool that we can employ to ferret out
therelevant information.

How aremost of thecomplaintsVET Sreceivesresolved?
A: Eighty to 90 percent are resolved within 90 days of their
filing. In FY 2004, about 31 percent of the complaintsVETS
received were resolved through informal mediation efforts
and recovered more than $1.7 millionin lost wages and ben-
efits. Approximately 9 percent of the cases were withdrawn
by the claimants during the investigation. Approximately 34
percent of the cases investigated were found to lack merit.
Of the remaining non-referred cases, 18 percent were closed
either because the claimant was found to be ineligible for
USERRA coverage or because he or she did not cooperate
in the investigation.

Occasionally complaints cometo the Department from the
ESGR—The National Committee for Employer Support of the
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Guard and Reserve—which is an agency in the Office of the
Assistant Secretary of Defense for Reserve Affairs. It main-
tains a nationwide volunteer network of trained ombudsmen
who attempt to resolve USERRA complaints before a com-
plainant files aformal complaint with VETS. ESGR handles
many more complaints than VETS does, and is often able to
successfully resolve USERRA issues at an early stage.

How did DOL addressthestatuteof limitationsissue?

A: We attempted to clarify that USERRA has no state statute
of limitations associated with it and generally relies on the
doctrine of lachesto determine the reasonabl eness of thelength
of time taken to bring suit under USERRA. The regulation
cautions, however, that at least one federal district court has
held that the federal four-year statute of limitations does ap-
ply, and so potential claimants are advised to act with all due
diligence and promptnessto preserve their USERRA rights.

What impact do you expect the pr oj ected demobilization of
50,000t0 125,000 ser vicemember scover ed by USERRA to
haveon theleve of USERRA-related activity at VET S?

A: That'satough questionto answer. Since 9/11, nearly 532,000
members of the Guard and Reserve have been mobilized. Asof
January 10, morethan 404,000 of them have been de-mohilized.
Currently, about 127,500 remain on active duty.

Asyou might expect, the number of USERRA complaints
increased after 9/11 from lessthan 1000in FY 2001to 1465in
FY 2004. But more recently there has been a 15 percent de-
creasein new casesopened in FY 2005. It may still betoo early
to determineif thereisa downward trend in cases.

Can you put thenumber sinto per spective?

A: Itisimportant to point out that thisisthe largest mobiliza-
tion since WW 11, so obviously the raw numbers of complaints
went up since 9/11. What isimportant isthe rate of complaints
to the numbers mobilized. Desert Storm, which occurred be-
fore USERRA was enacted, wasthefirst test of thetotal volun-
tary forceinstituted in 1973, which consists of asmall al-vol-
untary full time force supplemented in times of war by the
Guard and Reserve. At thetime of Desert Storm, therewasone
complaint under USERRA's predecessor law for every 54 de-
mobilized. Now wereceive one complaint for every 80 demobi-
lized, so the rate of complaints—which we attribute to an im-
proved law and pro-active educational efforts by the ESGR
and DOL, aswell asemployers' desireto do theright thing—
has actually decreased by more than 30 percent.

Remember too that Desert Storm was ardetively short war so
deploymentswereshorter. Thetoursof duty for Guard and Reserve
membersin thiswar are ayear or more. Some have had multiple
tours. Thisismore of atest of the system than Desert Storm was.

Aslong asthe global war on terror continues, USERRA
will bein theforefront and it isimpossible to predict how
many cases we will see. Both DOJand OSC havetaken an
increasingly aggressive stance on enforcing USERRA. We
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hope the downward trend continues but the sheer num-
bers of people involved may cause the numbers to go up.

What hasthetypical period of absencebeen?

A: Depending on their military occupational specialties, some
people have been called up for just afew monthsto serveinan
administrative capacity, but othershave been called up for one
or two years. As previously mentioned, the VBIA amended
USERRA in 2004 to extend the maximum period of health plan
coverage from 18 to 24 months, which reflected some of the
ongoing deployments at that time. Some employees also elect
to remain on active duty, which they are allowed to do.

Do you expect any new issuesto ariseasreturning service
member sseek reemployment?
A: That is hard to predict. New issues come up al the time,
especially when thereisnew | egislation affecting employment
benefits that sometimes produces unintended conseguences.
A good example of that isanissuewe’ ve seen with increasing
frequency over the past year involving DOD-sponsored
TRICARE heslth plan coverage for service members.

Under recently adopted rules, service members can elect to
continuetheir TRICARE coveragefor up to six monthsfollow-

ing discharge. USERRA requiresemployersto promptly rein-
state lapsed health care coverage upon the employee's reem-
ployment, but some service members may elect to defer rein-
statement of employer-sponsored coverage to take advantage
of theextended six-month TRICARE benefit.

Thereiscurrently no provision under USERRA that addresses
whether theemployer isrequiredto reinstatetheemployee’ shedth
carecoverageat that time. Asexplained in section 1002.169 of the
final regulations, USERRA permits but does not requiretheem-
ployer toalow theemployeeto delay reinstatement of health plan
coverage until adate that islater than the date of reemployment.

If an employee elects to extend TRICARE coverage be-
yond the date of reemployment, the employer could require
the employeeto wait until the next open seasonto re-enroll in
the employer’s health plan resulting in aperiod of no cover-
age. Theinsurance company could then consider any illness
or injury incurred by the employee or the employee’s depen-
dent during that time a pre-existing condition and coverage
could bedenied or delayed. Benefitsadministrators are aware
of thisissue and we want to make sure that service members
areawareof it too.

[Seethefollowing webstesfor moreinformation: www.dol.gov/
vets www.ESGR.org]

USERRA

continued from page 2

The modified definition of “cause” is significant, Wood
pointed out, becauseit tracks the “legitimate, non-discrimi-
natory reasons’ language utilized under many other state
and federal discrimination statutes such as Title VII. “The
Preambl e also makes clear that ‘ cause’ for termination isnot
the traditionally higher ‘just cause’ standard used in the
labor law context, but rather the standard normally applied
to discrimination claims. Employers are now better able to
understand their obligations in this area, since for many
years'‘ cause’ was undefined under USERRA,” he observed.

Wood also finds it helpful that the definition of “ cause”
now expressly includesalayoff or reduction-in-force. “ That
has been another unclear areafor many employers,” he said.

Qualifications. Reemployed individuasmust bequalified for
the reemployment position, and employers must make ressonable
effortsto help the employee become qualified. “ Qualified” means
that they must be ableto perform the “ essentid tasks’ of the posi-
tion. In responseto comments, DOL adopted theregulatory defini-
tion of “essential functions’ under theAmericanswith Disahilities
Act (ADA) to provideregulatory condstency. [1002.198]

Wood thinks this was another helpful change. “Employers
have become used to that definition and either have devel-
oped or are devel oping job descriptions that include essential
functions. Now they will be able to use those job descriptions
for USERRA aswell asADA purposes,” he said.

Retraining hasn't been asignificant issuefor most employ-
ers yet, but it depends on how long the employee has been

gone, Woods noted. “Employerstrain peopleall thetimeand it
shouldn’t be too hard to get a person back up to speed. The
real issuewill bewhat training isrequired for apersonwhois
advanced to a higher position,” he suggested.

Rate of pay

The final rule adds factors employers may consider when
determining whether merit or performance increases would
have been attained with reasonable certainty, including the
employees’ work history and history of merit increases, and
thework and pay history of employeesin the same or similar
position. The factors to consider in determining what is a
reasonable period of time to adjust to the reemployment po-
sition before giving a skills-based test are the same as those
added for making the same determination with respect to
skills-based promotional exams. [1002.236]

Work during reemployment period

DOL also added language to thefinal rulethat providesthat a
service member’s alternative employment during the applica-
tion period must not constitute cause for discipline or dis-
chargefollowing reemployment [1002.120].

Thisisasignificant change, Wood pointed out, particularly
in the case of someone who has been gone for more than 180
days and has 90 daysto apply for reemployment. “ The modi-
fied language still permitsareturning service member to moon-
light during the 90-day application period, but now makesclear
that moonlighting does not include work that would violate an
employer’sspecific policies.”
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pOSItI on. Whilethishasnot been asig-
nificant issuefor employersyet,
George Wood  some individuals do make aca-

reer change after serving, Wood
noted. Sometell their employers
prior totaking leavethat they do
not intend to returnto their jobs.
“What employers must remember is that even if employees
state prior to leaving that they will not return, they are still
entitled to change their minds and seek reemployment within
the period of time allotted if they are otherwise eligible for
reemployment, and the employer must reinstate them.”

Health plan coverage

Under the Veterans Benefits Improvement Act of 2004 (VBIA),
the maximum period of continued health plan coverage was
extended from 18 to 24 months. That change wasincorporated
inthefind rule[1002.164].

Timeframes. The most comments received on the health
plan provisions of the proposed rule concerned the provi-
sion that allows health plan administrators to establish rea-
sonable rules to govern election of continuation of cover-
age. DOL declined to establish specific deadlineswithin which
elections must be made, but noted that reasonable rules, de-
pending on the plan’s circumstances, may include COBRA
timeframes. [1002.165]

It is now clear that the employer can develop procedures
and timeframes for determining when individuals are eligible
for the COBRA -type coverage provided under USERRA, said
Wood. “It's helpful that DOL permits employers to adopt the
procedures used for purposes of COBRA to the extent that
they are consistent with USERRA. That should alleviate the
need to have two separate systems,” he added.

He cautioned, however, that employers need to review their
COBRA procedures to determine whether they are consistent
with USERRA. To the extent that they are not, the procedures
may have to be tweaked to make them consistent.
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“For example, under COBRA peopletypically have 60 days
to elect coverage and then are covered for theremainder of the
month they arein before COBRA coveragekicksin. Under the
final USERRA regulations, for the first 30 days of leave, the
employee can not be required to pay more than the regular
employee share for coverage, but after that, the employee can
be required to pay up to 102 percent of the full premium. Itis
possible for these two to be inconsistent, depending on the
procedures adopted for COBRA coverage,” Wood warned.

Continued coverage elections. DOL added anew sec-
tion to permit an employer to cancel the employee’s health
insurance if the employee departs work for military service
without giving notice and/or without el ecting continuing cov-
erageand if timely payment isnot made. Wherefailureto give
noticeis excused because it wasimpossible, unreasonable, or
precluded by military necessity, however, coverage must be
reinstated retroactively upon election of continued coverage
and payment of all unpaid amounts due. The rule allows em-
ployers to establish reasonable rules for the election of and
payment for continuation coverage. [1002.167]

USERRA and the IRC. With respect to concerns ex-
pressed over the potential conflict between USERRA and
Internal Revenue Code regulations regarding the classifica-
tion of employeeson military leave, DOL noted that the Inter-
nal Revenue Service and the Department of the Treasury
have indicated that a health plan or pension will be deemed
not to be in conflict with IRC reguirements because of com-
pliancewith USERRA.

“USERRA states that the person is considered to be on
leave, but certain IRS regulations classify an individual on
military leave as being terminated for tax purposes,” Wood
noted. Under the regulations, a person who is properly on
military leaveisentitled to therights and benefits of USERRA
regardless of how the employer classifies the person while
on leave, he explained. “This is helpful to employers be-
causeit allowsthem to comply with IRS regul ations without
having to worry about whether they may be violating
USERRA,” hesaid.

But thisissue can be atrap for the unwary employer. “Em-
ployers should institute some method of indicating that even
though the individual is classified asterminated, it is because
he or she is on military leave and still retains reemployment
rights,” he advised.

Pension plan coverage
Thefinal ruleincreased the period of time an employer hasto
make contributions to a pension plan that are not dependent
on employee contributionsfrom 30 daysto thelater of 90 days
from the date of reemployment or when contributions are nor-
mally madefor theyear in which the military service was per-
formed. [1002.262(a)].

Missed contributions. An employee participating in a
contributory plan may make up missed contributions or elec-
tive deferrals during the period that begins with the time of
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reemployment and continues for up to three times the length
of theemployee’simmediate past period of military service up
to five years. Under the final rule, make-up contributions or
elective deferrals may only be made while the employee is
employed with the post-service employer. This is a change
from the proposed rule. [1002.262(b)]

Additional changesto the final rule limit the right to re-
pay amounts withdrawn from a pension plan account bal-
ance to defined benefit plans. The right is also limited to
withdrawals made in connection with a period of military
service, and is conditioned upon employment with the post-
service employer. [1002.264]

Multiemployer plans. | n the case of amultiemployer plan,
thefinal rule now providesthat the30-day period that the post-
service employer hasto notify the plan administrator of a ser-
vice member’s reemployment does not begin to run until the
employer has knowledge that the reempl oyment was pursuant
to USERRA. The service member is entitled to the same em-
ployer contribution whether he or she is reemployed by the
pre-service employer or by adifferent employer contributing
to the same multiemployer plan. However, the final rule adds
that the pre- and post-service employers must be connected
by acommon jobreferral plan or practicein order for USERRA'S
pension obligationsto attach to the latter. [ 1002.266]

Other changes

While DOL refused to specify how much time an employee
may take between leaving work and commencing military ser-
vice, it revised the final rule to reflect that the duration of
military service, the amount of notice the service member re-
ceived, and the location of the service are factors that influ-
ence the amount of time an employee may need to rest and/or
put hisor her affairsin order. [1002.74]

Notice. DOL declined to establish ageneral 30-day notice
requirement but did add that the Department of Defense
“strongly recommends’ that notice be given employersat least
30 days prior to departure when feasible. An added provision
also requires employees who are employed by more than one
employer to give noticeto each employer. [1002.85]

Reporting back to work. DOL clarified that the exten-
sion of time (up to amaximum of two years) within which an
employee must report back to work in the case of an employee
who ishospitalized or convalescing from aservice-related in-
jury or illness does not apply wheretheinjury or illnessarises
after reemployment. [1002.116]

Vacation. Thefinal rule now expressly statesthat vacation
is considered a non-seniority benefit that must be provided
only if the employer provides the benefit to similarly situated
employees on comparabl eleaves of absence. [1002.150(c)]

Comparability of leaves. DOL provided additional guid-
ancefor determining whether |eavesare comparablefor purposes
of determining which non-seniority benefitsmust beprovided. In
addition to the duration of leave, which may be the most signifi-

cant factor, the purpose of theleave and the employee'sability to
choosewhentotaketheleave should be considered. [ 1002.150(b)]

Sick leave. Thefinal ruleallowsan employeeto request to
usesick leave accrued during aperiod of military serviceif the
employer allowsemployeesto usesick leavefor any reason, or
alowsother similarly situated employees on comparableleave
touseaccrued paid sick leave. [1002.153]

Covered employers. DOL amended the definition of
employer to clarify that third party entities that perform
purely ministerial functions at the request of an employer
will not be considered “employers’ when determining li-
ability for USERRA violations. [1002.5]

NDMS volunteers. Thefinal rule clarifiesthat volunteer
members of the National Disaster Medical System (NDMS),
part of the Federal Emergency Management Agency, who are
activated are considered to be serving in the uniformed ser-
vices for USERRA purposes, although they are not consid-
ered membersof theuniformed services. [1002.5, 1002.6, 1002.56,
1002.86, 1002.123(a)(7)]

Going forward

Theregulationstook effect on January 18. That should not be
aproblem for employers who have been following USERRA
devel opments because most are already in compliance, Wood
said. It will be aproblem for those who have not paid alot of
attention to this statute over the past 10 years because they
have not had to.

“Employers do not intend or want to discriminate against
individuals who are on military leave. They understand the
commitment these employees and their familiesare making for
our country.” The most common mistake Wood sees is em-
ployers failuretofully understand their USERRA obligations.

“Unlike many of the other |eave statutes, USERRA applies
to every employer whether it employs one or 100,000 people.
USERRA rightsapply irrespective of whether theleaveistaken
on a voluntary or involuntary basis. | have frequently been
asked whether an employer must retain as an employee an
individual who has voluntarily decided to enlist. The simple
answer isthat USERRA requiresit,” he stressed.

“Employers should review their existing policiesto de-
termine how they will impact employees on military leave
and how they impact the employer. For example, if the em-
ployer voluntarily provides benefits for people on other
types of leave such as paid personal leave, it may be obli-
gated to provide those same benefitsto people on military
leave aswell.

“Going forward, | recommend employers consider their
policies with respect to individuals potentialy involved in
activities that would be detrimental to the employer, such as
working for acompetitor. These policies should beinwriting
and well-established to justify arefusal to reemploy an indi-
vidual who engaged in those activities during the reemploy-
ment period,” he said.
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