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I. Introduction

The labor union, the primary collective advocate for 
workers’ rights in the United States for more than a century, 
has experienced a significant decline in membership.  In 2011, 
only 6.9%1 of American workers in private industry were union 
members, compared to 9% in 2000 and 16.8% in 1983.2  As a 
result of this decline, workers’ rights advocates, whether part of a 
traditional labor union or not, have sought new and innovative 
means to effectuate change in the workplace.   

One of the most significant examples of this effort is 
the development of organizations known as “worker centers.”  
Today there are hundreds of worker centers across the coun-
try.  Their structures and composition vary.  Typically, they are 
non-profit organizations funded by foundations, membership 
fees and other donations, that offer a variety of services to their 
members, including education, training, employment services 
and legal advice. 3   They also advocate for worker rights generally 
through research, communication, lobbying and community 
organizing.4  Increasingly, however, worker centers are directly 
engaging employers or groups of employers to effectuate change 
in the wages, hours, and terms and conditions of employment 
for their members.  Indeed, when it comes to such direct 
engagement, these worker centers act no differently than the 
traditional labor organization.

Yet, few, if any of these worker centers are required to 
comply with the laws that regulate labor organizations—mean-
while some worker centers use these same laws to promote 
the rights of the workers they represent.5  Many provisions of 
these laws were enacted to ensure certain minimum rights of 
workers vis a vis the organizations that represent them.  Statutes 
like the National Labor Relations Act (NLRA)6 and the Labor 
Management Reporting and Disclosure Act (LMRDA)7 contain 
significant protections with respect to promotion of the prin-
ciples of organizational democracy, access to basic information 
and promotion of a duty of fair representation.8  

Although compliance with these laws would confer 
benefits upon the workers these groups represent, many are 
reluctant to define themselves as labor organizations because 
the NLRA and the LMRDA are perceived as creating an im-
pediment to the organizational goals of these workers centers.9  
In a 2006 interview, Saru Jayarman, the Executive Director of 
Restaurant Opportunities Center (ROC), a worker center lo-
cated in New York, said one of the primary benefits of not being 
classified as a labor organization is the ability to avoid certain 
legal duties associated with the union-member relationship.10   
According to Jayaraman, this includes not having to spend 
time and money arbitrating worker grievances because, unlike 
labor organizations, worker centers do not owe a duty of fair 
representation to workers.11  Second, worker centers have not 
considered themselves to be limited by the NLRA restrictions 
on secondary picketing and protracted recognitional picketing, 
and such conduct is a common tool used by these groups to 
convey their message.12  

Without the restrictions of the NLRA and LMRDA, 
these organizations can avoid the legal duty of accountability 
to the workers they represent.  As will be discussed in this 
article, the laws that provide protections to workers vis a vis 
their labor organizations were designed precisely to establish 
that accountability.  While some of these groups may consider 
it cumbersome to comply with these obligations, that burden 
pales in comparison to the benefits afforded to the workers.  

The missions of many worker centers are often seen as be-
ing an important means of advocating on behalf of underrepre-
sented employees who do not have access to or knowledge of the 
legal mechanisms to protect their rights.13  We certainly do not 
take any position in this article with respect to the value these 
worker centers may offer to workers.  However, no organization, 
no matter how laudable its mission, is above reproach.  Just as 
corruption plagued the labor movement in the last century, and 
gave rise to the legislation that governs labor organizations and 
provides workers the basic protections enjoyed today, so too 
could similar malfeasance cloud the efforts of worker centers.  
Compliance with the NLRA and LMRDA serves not only as a 
protection for workers, but also, perhaps, as a validator of the 
worker centers that claim to represent them.  

A goal of many worker centers is to ensure that employers 
of their members comply with the basic laws that offer protec-
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tions to the workers.  It is quite reasonable to expect worker 
centers to comply with them as well.  Ultimately, the benefits 
of the laws that govern labor organizations flow to the work-
ers they represent, and, as such, there seems to be no viable 
justification not to comply with them.  

II. Previous work in this area—A continuation of the dialogue

The rapid rise of worker centers has caused them to evolve 
quickly.  There is little scholarship or legal precedent available 
with respect to whether the groups qualify for treatment as 
labor organizations for purposes of the NLRA and LMRDA.  
Scholarly attention to this issue has been largely limited to two 
law review articles, each containing divergent views.  

In 2006, attorney David Rosenfield hypothesized that 
most worker centers lacked sufficient interactions with employ-
ers to be considered labor organizations.14  Rosenfeld postulated, 
however, that as worker centers gained strength and became 
more effective, they likely would qualify as labor organiza-
tions subject to regulation.15  Three years later, a colleague of 
Rosenfield, Eli Naduris-Weissman, reached the opposite con-
clusion.16  In his 2009 article, Naduris-Weissman concluded 
that the groups did not sufficiently “deal with” employers and 
were therefore not labor organizations. He further challenged 
the notion that worker centers could ever qualify as labor 
organizations because the groups did not aspire to negotiate 
with employers.17  

	 In the few years that have followed publication of 
these articles, we believe Rosenfeld’s predictions have come 
true.  Worker centers have directly engaged employers on top-
ics traditionally associated with collective bargaining, and have 
sought to become a significant force of change in certain work 
places.  This article seeks to continue the dialogue started by 
Rosenfeld and Naduris-Weissman within the context of the 
rapidly evolving worker center movement.  

III. The Legal Framework Governing the Rights of Workers 
Vis a Vis their Representatives. 

A. The Origins of the Statutory Regulation of Labor Organizations

1. The Wagner Act—The Absence of Rights for Workers vis a 
vis their Labor Organizations

	 In 1935, Congress passed the Wagner Act which 
came to be known as the National Labor Relations Act.18  At 
this time, union membership was under three million people.19  
The new law’s effects were immediate and by the end of World 
War II, union membership grew to fifteen million.20  During 
this period, labor unions requested, and largely received, 
significant improvements in wages and benefits.21  However, 
during the post-war economic contraction employers were 
unwilling to continue to meet the unions’ increasing economic 
demands.22  The resulting conflict generated large-scale work 
stoppages, some of which were national in scope.23   

Although the purpose behind the Wagner Act was “to 
eliminate . . . obstructions to the free flow of commerce . . . 
by encouraging . . . collective organizing and by protecting . . 
. workers[‘] full freedom of association, self-organization and 

designation of representatives . . . to negotiate the terms and 
conditions of their employment,”24 it did not regulate the power 
of the labor organizations it promoted.  The absence of such 
regulation subjected the law to criticism25—particularly due to 
incidents of corruption and undemocratic actions exhibited by 
some labor unions of the time.26    

There was also another policy force pushing change.  
Under the structure established by the Wagner Act, when a 
group of employees designated a labor organization as their 
representative, that labor organization possessed the right to 
negotiate on behalf of all workers, including those who did not 
support it.27  Union security clauses, which required employees 
to become and remain members of the labor organization or lose 
their job, were also commonplace.28  Thus, the system accorded 
labor organizations tremendous power over the workers, but 
imposed no corresponding accountability.29

2. The Taft-Hartley Amendments – The Creation of Basic 
Rights for Workers vis a vis Labor Organizations

Concern about the power of labor organizations grew 
swiftly following World War II.30  This led to the introduction 
of the Taft-Hartley Act, which later became the Labor Manage-
ment Relations Act of 1947.31 A major goal of the legislation was 
to provide workers the same protections from labor organiza-
tions that the Wagner Act offered from employers.32 

Congress’s intentions were clear.  The Senate Report 
stated, “the freedom of the individual workman should be 
protected from duress by the union as well as from duress by 
the employer.”33  The House Report echoed this sentiment, 
saying “the American workingman had been deprived of his 
dignity as an individual . . . cajoled, coerced, and intimidated 
. . . in the name of the splendid aims set forth in Section 1 of 
the National Labor Relations Act . . . .His whole economic life 
has been subject to unregulated monopolists.”34  

The Taft-Hartley Act was designed to protect employees 
from the labor organizations that represented them by defining 
and outlawing a series of unfair labor practices.35  Protections 
included a prohibition on a  labor organization’s restraint and 
coercion of employees in the exercise of rights guaranteed to 
them by Section 7, which includes the right to form, join, or 
decline to join a labor organization of their own choosing for 
purposes of collective bargaining.36  Another section prohibited 
labor organizations from causing an employer to discriminate 
against a worker because of the worker’s support for a rival labor 
organization or none at all, or because the employee had been 
denied membership in the labor organization for any reason 
other than the failure to tender periodic dues and initiation 
fees.37  The amendments also imposed an affirmative duty on 
labor organizations to bargain collectively with the employer in 
good faith,38 created a variety of unfair labor practices related to 
secondary activity,39 prohibited the assessment of excessive dues 
and fees on workers,40 and outlawed the practice of “featherbed-
ding,” in which a labor organization causes an employer to pay 
for work not performed.41   

The Taft-Hartley Act also created protections for workers 
from collusion between labor organizations and employers.  The 
legislation added Section 302 to the NLRA which outlawed 
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employer payments to labor organizations except under a few 
limited situations, and similarly banned labor organizations 
from demanding or accepting such payments.42  Examples of 
these exceptions included the payment of dues deducted from 
employee wages, and contributions to trust funds created for 
the sole benefit of employees, such as pension or health and 
welfare funds.43  

Finally, the Taft-Hartley Act contained a new Section 9(f ) 
which provided that no labor organization could take advantage 
of the rights and protections afforded to them by the statute 
unless they had filed a copy of their constitution and bylaws 
with the Secretary of Labor.44  Labor organizations also were 
required to file with the Secretary of Labor a report containing 
the name and address of the labor organization; the names, 
compensation and allowances of its three principal officers; the 
manner in which the officials were elected, appointed or oth-
erwise selected; applicable initiation fees; and a detailed state-
ment outlining the procedures and limitations on membership, 
election of officers or stewards, the calling of meetings, levying 
of assessments, imposition of fines, authorization for bargain-
ing demands, ratification of contract terms, authorization of 
strikes, authorization for disbursement of union funds, audits 
of financial transactions, participation in insurance or other 
benefit plans and the expulsion of members and the grounds 
therefore.45  While this provision may have been influenced 
in part by the anti-communist tone of the day (Section 9(h) 
was included to require officers of labor organizations to file 
affidavits denouncing communism), it was also grounded in 
concerns about misuse of the labor organization’s funds and 
power.46  Ultimately, these requirements were not included in 
Taft-Hartley, but did eventually become law in the Landrum 
Griffin Act of 1959.47  

3. Continued Concern and Labor Union Corruption

Even with the limitations on unions and protections for 
workers offered by the Taft-Hartley Act, significant public con-
cern remained over the lack of oversight of labor organizations.48   
Neither the Wagner Act nor the Taft-Hartley Act addressed the 
internal affairs of labor organizations.49  This concern prompted 
a series of hearings by the Senate Select Committee on Improper 
Activities in the Labor or Management Field, popularly known 
as the McClellan Committee.50  In preparation for the hearings, 
the McClellan Committee: 

[C]ompiled a monumental record of wrongdoing on the 
part of certain labor unions and their officers; of coercion 
of employees and smaller employers through the use of 
secondary boycotts, hot cargo agreements, and organiza-
tional picketing; and of shady dealings and interference 
with employees’ rights by certain ‘middlemen’ serving as 
management consultants.51  

During its two-year investigation, the McClellan Com-
mittee documented corruption in a number of prominent labor 
organizations.52  The McClellan Committee, which conducted 
one of the first televised congressional hearings, introduced 
dozens of witnesses to testify about “fraudulent union elec-
tions, pilfered union treasuries, employer-union collusion at 
the expense of rank and file members and . . . other unsavory 

tales.”53   The investigations exposed situations where many 
leaders of labor organizations remained in power by threatening 
dissenters with expulsion.54  The McClellan hearings also made 
clear to the Committee, and the public in general,55 that there 
was an abuse of power by labor organizations at the expense of 
the workers they purported to represent. 56   

4. The Landrum-Griffin Act

The McClellan Committee’s first interim report stressed 
the need for federal regulations to require honest representation 
for each member of a labor organization.57  Another conclusion 
reached in the Committee’s report was that labor organizations 
lacked the democratic procedures necessary to protect the rights 
of members.58  Labor organizations with established democratic 
procedures held their leaders accountable to members in a 
meaningful way.59  

The McClellan Committee sparked the debate over fur-
ther regulation of the structure of labor unions, and ultimately 
spawned the Landrum-Griffin Act, or the Labor Management 
Reporting and Disclosure Act of 1959.60  During floor debates, 
Senator McClellan compared union members to individual 
citizens and emphasized that they should have the same pro-
tections from labor organizations that citizens receive from the 
government.61  He remarked:

It is through unionization and bargaining collectively that 
[the worker] is able to make himself heard at the bargain-
ing table.  It seems clear, therefore that this justification 
becomes meaningless when the individual worker is just 
as helpless within his union as he was within his industry, 
when the tyranny of the all-powerful corporate employer 
is replaced with the all-powerful labor boss.  The worker 
loses either way.62  

McClellan emphasized that because labor organizations 
had rights over workers vested in them by the federal govern-
ment, they should represent workers in accordance with demo-
cratic principles and offer workers the basic rights of liberty, 
freedom and justice.63 

Congress created Title I of the LMRDA, often referred 
to as the Worker Bill of Rights, to specifically address issues 
of organizational democracy and basic member protections.64  
The Bill of Rights contained a variety of provisions designed 
to safeguard certain fundamental rights of workers.65  These 
included provisions granting equal rights and privileges to all 
union members to nominate and elect representatives of their 
choosing and to attend membership meetings and participate 
in deliberations of the labor organization;66 granting members 
the freedom to assemble and to express their views, arguments, 
or opinions to other members and during meetings of the labor 
organization;67 protecting members from increases in dues or 
initiation fees without majority approval;68 and providing due 
process protections for members in disciplinary matters includ-
ing requiring the labor organization to inform members of any 
disciplinary charges against them and grant members a reason-
able time to prepare a defense prior to a full and fair hearing.69   
Title I further required labor organizations to retain copies of 
all collective bargaining agreements and to make them available 
for review by any member or by any employee whose rights are 
affected by such agreement.70  Finally, the Bill of Rights gave 
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members the right to pursue civil enforcement of the statute’s 
protections in federal court.71 

 Title II of the LMRDA required labor organizations to 
disclose information to members regarding the financial condi-
tion of the organization, as well as financial information con-
cerning its officials.72  Title II also required labor organizations 
to have a constitution and by-laws containing requirements for 
membership, regular meetings, censure and removal of union 
officers, and provisions for how the organization’s funds may be 
spent.73  In addition to promoting transparency and protecting 
workers’ rights to fair elections of union officials, the disclosure 
requirements imposed by Title II were also intended to have 
a deterrent effect on the misuse of an organization’s funds.74  
The rationale behind these requirements was that financial 
disclosure promoted transparency and membership knowledge 
of a labor organization’s affairs—this, in turn, would enable 
members to exercise their rights of voting and free speech.75  
The McClellan Committee believed officers of labor organiza-
tions would be less likely to embezzle or misuse union funds if 
the organization’s finances were documented in reports avail-
able to the public.76 Title II required labor organizations to 
report this information to the Department of Labor’s Office 
of Labor Management Standards (OLMS) by submitting vari-
ous disclosure forms, including the LM-1 and LM-2.77  Those 
reports are available for review through the OLMS.78  Title II 
also granted members, but not the public, the right to inspect 
and verify records that support an organization’s reports to the 
Department of Labor.79

In addition to the protections described above, Title IV 
of the LMRDA established rules that require secret ballot elec-
tions of officers and required that they occur every five years 
for national and international labor organizations, and every 
three for local ones.80 

Title V created a fiduciary duty for union officers and em-
ployees to union members regarding the organization’s money 
and property.81  It required union officers to hold the union’s 
money solely for the benefit of the organization and refrain from 
“holding or acquiring any pecuniary or personal interest which 
conflicts with the interest of such organization.”82  

Finally, the legislation amended the National Labor Rela-
tions Act to include section 8(b)(7), which imposed a limitation 
on picketing for organizational or recognitional purposes by a 
union for more than 30 days if it has not filed a petition with 
the NLRB to represent the workers.83   Congress believed that 
protection was necessary to prevent labor organizations not 
elected by a majority of workers from forcing their representa-
tion on employees.84

B. The “Labor Organization” under the NLRA and LMRDA

1. The NLRA Definition of “Labor Organization”

Section 2(5) of the NLRA defines “labor organization” as 
“any organization of any kind, or any agency or employee rep-
resentation committee or plan, in which employees participate 
and which exists for the purpose, in whole or in part, in dealing 
with employers concerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or conditions of work.”85  
Courts and the NLRB have broadly construed this definition.86  

To fall within the coverage of the NLRA, a group such as a 
worker center must satisfy each element of the definition.  

The first element of the test is whether the group consti-
tutes an “organization.”  The concept of an organization has 
been construed broadly, and a group will be found to be an 
“organization” even if it lacks any formal structure, does not 
elect officers, or meet regularly.87    

A second element of the test is whether employees par-
ticipate in the organization.88  The definition of an organization 
is broad, and includes any group of employees.89  Similarly, 
the definition of employee is also broad.  However, there are 
several express exemptions.90 One that is particularly relevant 
to the worker center movement91 is the “agricultural laborer.”92  
In defining that term, the NLRB and the courts apply Section 
3(f ) of the Fair Labor Standards Act (FLSA).93 The FLSA de-
fines “agriculture” to include farming operations, such as the 
cultivation and tillage of the soil, dairying, the production and 
harvesting of any agricultural or horticultural commodities, the 
raising of livestock or poultry, and any practices performed on 
a farm as an incident to or in conjunction with such farming 
operations.94  The party asserting the exemption bears the bur-
den of establishing that workers are engaged in direct farming 
operations.95   To the extent they are engaged in processing or 
other indirect operations associated with farming, they are not 
agricultural laborers.96  

Where an organization represents only agricultural labor-
ers, it does not represent employees as defined by the NLRA and, 
therefore, is not a labor organization.97  The statute does not, 
however, have a de minimis standard.  If an organization enjoys 
the participation of any employee covered by the NLRA, it will 
be deemed a “labor organization” subject to the NLRA.98

The final component of the labor organization definition 
under the NLRA is whether the group “exists in whole or part 
for the purposes of dealing with employers.”99  Within the 
context of the worker center movement, this clause has gener-
ated significant debate.100  The analysis can be broken down 
into two parts—“dealing with” and “exists in whole or part for 
the purpose of.”   

The concept of “dealing with” has been the subject of 
extensive litigation.  One thing is clear: the phrase is far broader 
than collective bargaining in the traditional sense.  When the 
Senate debated definitions in the original draft of the Wagner 
Act, the Secretary of Labor recommended “dealing with” be 
replaced with “bargaining collectively.”101  That recommenda-
tion was rejected in favor of broader language.102  The Supreme 
Court considered the legislative history of the definition in 
NLRB v. Cabot Carbon Co.103 and held that “dealing with” was 
not synonymous with the term “bargaining with.”104  

The NLRB has also developed a significant body of 
law surrounding these two words, and has reached the same 
conclusion.105  Most of the analysis arises within the context 
of employer dominated unions or employee committees estab-
lished for the purpose of regularly meeting with management 
to discuss matters of employee interest.106  Section 8(a)(2) of 
the NLRA, makes it an unfair labor practice for an employer 
“to dominate or interfere with the formation or administra-
tion of any labor organization or contribute financial or other 
support to it.”107  
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“The [NLRB] has explained that ‘dealing with’ contem-
plates ‘a bilateral mechanism involving proposals from the 
employee committee concerning the subjects listed in section 
2(5), coupled with real or apparent consideration of those pro-
posals by management.’”108  For example, where an organization 
makes recommendations to an employer regarding policies and 
employment actions, and the employer responds to the demand, 
the Board will find the “dealing with” requirement satisfied,109 
however, there generally needs to be more than a one-time com-
munication with an employer over a discrete issue.110 

With respect to the second part of the analysis, “which 
exists for the purpose, in whole or in part,” it is the intent of the 
organization that controls.  If the group intends to deal with the 
employer, it satisfies the requirement even if there is no dealing 
at all.111  To that end, the NLRB has found groups of employees 
to be labor organizations where they sought to “deal with” an 
employer but never managed do so.112  The mere making of 
demands, even if those demands never amount to anything, is 
evidence that a group’s purpose is to “deal with” an employer.113  
Such demands need not be of much significance to satisfy the 
requirement.  For example, the NLRB has found that refusing 
to work with an unpopular employee is evidence of an intent 
to “deal with” because it amounts to “asserting a grievance and 
seeking to effect a change in their working conditions.”114  

2. The NLRB’s Limited Treatment of Worker Centers

The NLRB has had limited occasion to address how 
worker centers fit into the definition of a Section 2(5) labor 
organization.  While there have been a number of cases address-
ing incipient labor unions,115 few have involved advocacy groups 
such as worker centers.  Cases that do exist show the principal 
criteria necessary to satisfy the “dealing with” prong is intent.   
If the group’s intent is to address topics such as wages, hours, 
and terms and conditions of employment with an employer, it 
is likely to be found a labor organization.  

In a case from the early 1970’s, an organization known as 
the Center for United Labor Action (CULA) interceded in a 
dispute between a traditional labor union and manufacturer.116  
CULA, referred to as a “protest group,” engaged in boycotts, 
protests and other actions designed to persuade retailers to 
cease selling products manufactured by the employer involved 
in the dispute.117  The employer filed a charge with the NLRB 
claiming CULA was a labor organization and was engaged in 
an unlawful secondary boycott.118  The NLRB concluded that 
CULA was not a labor organization under the NLRA because 
the organization never “sought to deal directly with employers 
concerning employee labor relations matters.”119   The Board 
concluded that because CULA was affecting a social cause and 
did not seek to directly engage the employer on terms and 
conditions of employment, it did not exist for the purpose of 
“dealing with” the employer.120

Similarly, in the late 1970’s the NLRB considered whether 
a chapter of the “9 to 5” group was a labor organization under 
Section 2(5), and concluded that it was not for much the same 
reason.121  In that case, the Administrative Law Judge wrote 
that “an organization which exists for the purpose of assist-
ing women workers, among others, ‘in their asserted struggle 
against organizations which are adversely affecting their rights 

and interests’ but eschews a collective-bargaining role is not a 
labor organization within the meaning of the Act.”122

Yet, in a series of NLRB Advice Memoranda123 issued 
around the same time, the NLRB’s General Counsel considered 
the subject and concluded that in order for a group to be deemed 
to exist for the purpose of “dealing with” an employer, it merely 
needs to express intent to do so.124  For example, in Blue Bird 
Workers Committee, the Division of Advice concluded that a 
group known as the Blue Bird Workers Committee (BBWC), 
which was comprised of former Blue Bird employees acting 
independent of any official organized labor organization, was 
a labor organization.125  The reasoning distinguished groups 
such as CULA and 9 to 5, which picketed or handbilled for the 
purpose of supporting a general social cause, from the BBWC, 
which engaged in conduct intended to persuade the employer 
to adopt certain terms and conditions of employment advocated 
by the worker group.126  It concluded the group existed for the 
purpose of “dealing with” employers because “it is clear that 
BBWC [was] attempting to achieve these employment-related 
aims not simply by picketing and handbilling but also by com-
munications and discussions with [the employer].”127  

In another case, Acme/Alltrans Strike Committee, the 
Division of Advice opined that a group of former employees 
picketing an employer constituted a labor organization because 
the purpose of the pickets was to pressure the employer into 
dealing with and hiring the picketers.128  The Committee “was 
attempting to deal with” the employer, and even though it had no 
communications with the employer other than mere picketing, 
it was still considered by the Division of Advice to be a 2(5) 
labor organization.129  “[T]he absence of any evidence that the 
Committee had any communication with any of the employers 
involved in the case or that it intended to engage in collective 
bargaining with . . . any . . . employer is not dispositive of its 
status as a labor organization.”130  

In Protesting Citizens and its Agent Elvin Winn, the Divi-
sion of Advice concluded that a group of unemployed workers 
who picketed an employer’s worker site, met with the employer 
on four separate occasions, and convinced the employer to pay 
union scale wages and benefits and to hire several picketers was 
a labor organization.131  According to the General Counsel, the 
failure of an organization “to concern itself with negotiating a 
collective bargaining agreement or with all subjects listed in Sec-
tion 2(5) is not dispositive of its status as a labor organization.”132  
Moreover, the fact that the group in this case “may have sought 
to rally public opinion in support of its activities does not alter 
the fact that it also existed for the purpose, at least in part, of 
dealing with employers over Section 2(5) matters.”133

In Michael E. Drobney, an Agent of Laborers Local 498 
(T.E. Ibberson), the Division of Advice opined that a group of 
job applicants who picketed an employer in hopes the employer 
would hire them was not a labor organization because there was 
no evidence the applicants actually wanted the employer to deal 
with them as a group, but simply hire them.134

Finally, in his 2006 article, Rosenfield looked at the 
NLRB’s treatment of this subject and noted the inherent 
contradiction between the “dealing with” requirement of the 
definition and the clause “exists, in whole or part, for the pur-
poses of” dealing with the employer.135  As Rosenfield explained, 
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the wording of this provision suggests that worker centers do 
not have to successfully negotiate with employers in order to 
be labor organizations, so long as a purpose of the group is to 
deal with employers.136  

3. Restaurant Opportunity Center—The NLRB’s Narrow 
Interpretation of the Definition of a Labor Organization

	 In 2006, the NLRB Division of Advice again visited 
the issue of whether a worker center is a Section 2(5) labor 
organization when it considered charges filed against Restau-
rant Opportunity Center of New York (ROC-NY), a worker 
center focused on employees in the restaurant industry.137  In 
that case, the Division of Advice concluded that ROC-NY was 
not a labor organization.138  In reaching this conclusion, the 
Division of Advice analyzed the very narrow issue of “whether, 
in its role as legal advocate, ROC-NY’s attempt to settle em-
ployment discrimination claims has constituted ‘dealing with’ 
the Employers over terms and conditions of employment.”139  
This narrow analysis by the Division of Advice disregarded 
certain well-established elements of the test which, had they 
been considered, would have likely resulted in the opposite 
conclusion. 

At the time the charges were filed, ROC-NY was engaged 
in a campaign against restaurants in New York City with the goal 
of improving working conditions of those who worked in those 
restaurants.140  In conjunction with those efforts, ROC-NY 
filed EEOC charges and a lawsuit in which it alleged a variety 
of claims.141  It was its activities in furtherance of settlement 
that were the focus of the Division of Advice’s analysis: “The 
parties’ discussions were limited to settling legal claims raised 
by employees,”142 and while those discussions may have taken 
place over a period of time, they “were limited to a single con-
text or a single issue – resolving ROCNY’s attempts to enforce 
employment laws.”143  

The Division of Advice concluded that ROC-NY met all 
the criteria necessary to be a Section 2(5) labor organization, 
but found insufficient evidence to show a purpose of the group 
was to deal with employers.144  Applying the test to determine 
whether ROC-NY met the “dealing with” prong of the test, 
the Division of Advice concluded that the communications 
were isolated instances of exchanging proposals, focused on 
settling the discrimination claims raised by employees.145  The 
opinion explained that the discussions between the parties were 
limited to issues raised in the lawsuit and there was no evidence 
the parties would continue to negotiate after its resolution.146  
Because ROC-NY was not a labor organization, it followed that 
the group’s activities did not violate the NLRA.147 

In reaching its conclusion, the Division of Advice over-
looked a crucial piece of the analysis—intent.148  One commen-
tator, Professor Michael C. Duff, described this omission as an 
“infirmity” in the analysis because of “its focus on the functional 
relationship between ROC-NY and the few employers involved 
in specific cases rather than on ROC-NY’s overall purpose.”149  
He wrote that “the primary consideration in assessing . . . a 
labor organization’s NLRA status would appear to revolve 
around its purpose, which was not the General Counsel’s focus 
in the memorandum.”150  Specifically, he cited the group’s stated 
accomplishments of conducting campaigns and negotiating 

settlements that, among other things, involved ‘“compensation 
for discrimination, paid vacations, promotion, the firing of an 
abusive waiter, and a posting in the restaurant guaranteeing 
workers the right to organize and the involvement of ROC-
NY in the case of any future discrimination.’”151   As such, he 
postulated that ROC-NY’s own publicity raised doubts about 
whether it was not a Section 2(5) labor organization. 152  

A second flaw in the Division of Advice’s analysis noted 
by Professor Duff was the fact that the settlements consisted 
of “open-ended, future-oriented terms concerning promotions, 
workplace language issues and a fully functional arbitration 
process.”153  In most litigation under federal and state discrimi-
nation or wage payment statutes, relief is typically limited to 
monetary damages and attorneys’ fees.154  Yet, according to Eli 
Weissman-Nussbaum, the settlements155 included a promotion 
policy, wage increases, and the requirement that “the restaurant 
give ROC-NY’s lawyers three days’ notice when it wishes to fire 
an employee so that ROC-NY can assess whether the motive 
is prohibited retaliation.”156  Those provisions were in addition 
to payment of money to the eight workers, which presumably 
constituted settlement of the damages portion of the lawsuit.157  
Not only did the settlement appear to make the claimants 
whole, but the broad additional provisions also modified terms 
and conditions of employment for all employees employed by 
the restaurant at the time of resolution and into the future.  
These broad-based approaches to the terms and conditions of 
employment are more akin to modifying working conditions for 
workers generally, than they are to remedying a past harm.158 

Ultimately, the Advice Memorandum involving ROC-
NY displayed how simple it is for a worker center to engage in 
activities that satisfy the third prong of the Section 2(5) test.  
Both Professor Duff and Naduris-Weissman have acknowledged 
this reality.159  Indeed, one commentator has even gone so far as 
to conclude that ROC-NY has crossed that threshold because 
“[t]hey do indeed raise grievances with particular employers on 
behalf of particular employees.”160   A worker center’s Section 
2(5) status is defined in “terms of purpose,”161  and it seems 
clear that a purpose of ROC-NY was to deal with employers, 
even if that dealing was done under the auspices of resolution 
of litigation.  Had the NLRB’s Division of Advice looked at 
ROC-NY within the context of its overall actions, and not 
merely through the narrow lens it used, it is highly likely that 
the outcome would have been consistent with earlier opinions 
by the office, as well as existing Board law.  

4. The LMRDA—A Broader Definition of a Labor 
Organization

The definition of a labor organization under the LMRDA 
is far broader than that under the NLRA.  The LMRDA defi-
nition appears in two subsections of the statute, Section 3(i) 
and 3(j).162  Section 3(i) defines a labor organization as any 
organization: 

engaged in an industry affecting commerce and includes 
any organization of any kind, any agency, or employee 
representation committee, group, association, or plan so 
engaged in which employees participate and which exists 
for the purpose, in whole or in part, of dealing with em-
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ployers concerning grievances, labor disputes, wages, rates 
of pay, hours, or other terms or conditions of employment, 
and any conference, general committee, joint or system 
board, or joint council so engaged which is subordinate to 
a national or international labor organization, other than 
a State or local central body.163   

Section 3(j) provides five examples of organizations that qualify 
as labor organizations.164 A labor organization shall be deemed 
to be engaged in an industry affecting commerce if it:

1. is the certified representative of employees under 
the provisions of the National Labor Relations Act, as 
amended, or the Railway Labor Act, as amended; or 
 
2. although not certified, is national or international labor 
organization or a local labor organization recognized or 
acting as the representative of employees of an employer or 
employers engaged in an industry affecting commerce; or 
 
3. has chartered a local labor organization or subsidiary body 
which is representing or actively seeking to represent employ-
ees of employers within the meaning of paragraph (1) or (2); or 
 
4. has been chartered by a labor organization represent-
ing or actively seeking to represent employees within the 
meaning of paragraph (1) or (2) as the local or subordinate 
body through which such employees may enjoy member-
ship or become affiliated with such labor organization; or 
 
5. is a conference, general committee, joint or system 
board, or joint council, subordinate to a national or inter-
national labor organization, which includes a labor organi-
zation engaged in an industry affecting commerce within 
the meaning of any of the preceding paragraphs of this 
subsection, other than a State or local central body.165

Congress defined labor organizations under the LMRDA 
broadly “to provide comprehensive coverage of groups engaged 
in any degree in the representation of employees or administra-
tion of collective bargaining agreements.”166  If an organization 
represents its members in any manner regarding grievances, labor 
disputes, or terms or conditions of employment, regardless of 
the organization’s formal attributes or the nature of the exchange 
with the employer, it will meet the definitional requirements of 
the LMRDA.167  For example, in Donovan v. National Transient 
Division,168 the 10th Circuit Court of Appeals concluded that 
a local union representing transient employees that held few in 
person meetings and had no collective bargaining agreements 
was a labor organization subject to LMRDA.169  In this situ-
ation, rather than seeking to negotiate a collective bargaining 
agreement, the organization sought to address isolated issues 
on behalf of their members.170  The court was satisfied that the 
conduct met the “dealing with” standard.171   

The LMRDA and its implementing regulations are very 
clear with respect to the intent to bring within the ambit of the 
statute all organizations not expressly excluded from coverage.172  
Labor organizations that represent agricultural workers,173 
workers covered under the Railway Labor Act,174 and others in 
industries where the NLRB has not exercised jurisdiction, are 

subject to the LMRDA.  For example, in Stein v. Mutual Clerks 
Guild of Massachusetts, Inc.,175 certain dissident union members 
who had been expelled from a union that represented employees 
in the horse racing industry (an industry excluded from coverage 
under the NLRA) sued the union under the LMRDA.  The guild 
objected to the court’s jurisdiction in the case in part because 
the NLRB has declined jurisdiction over the industry. 176  The 
court rejected the guild’s argument and held NLRB jurisdic-
tion was not a prerequisite for coverage under the LMRDA.177  
The court further concluded that 3(i) of the LMRDA gave the 
Department of Labor jurisdiction over any labor organization 
in an industry effecting commerce and a determination by the 
NLRB not to extend its jurisdiction does not divest courts of 
their jurisdiction over an entity under the LMRDA.178   

In his 2009 worker center article, Naduris-Weissman, 
argued that the LMRDA does not cover worker centers.179  In 
support of that position, he asserted that there was no definitive 
guidance on how the two sections should be read, and there-
fore sections 3(i) and (j) should to be read together so that the 
delineation contained in 3(j) substantially limits the breadth 
of 3(i).180  Specifically, Naduris-Weissman claims that worker 
centers are not “labor organizations” under the LMRDA because 
the description of worker centers is not included among the 
examples of labor organizations contained section 3(j).181  This 
argument has been tried before and has been unsuccessful.

More than 30 years before Naduris-Weissman’s article, the 
United States Court of Appeals for the District of Columbia 
rejected this argument in Brennan v. United Mine Workers.182   
In that case, the labor organization asserted it was not covered 
by the statute because it was referred to as a “District” and the 
term did not appear on the list under Section 3(j) or referenced 
in 3(i).183  Citing legislative history, the court rejected the 
argument and held “it is clear, however, that this portion of 
§ 402(i) was added to the general coverage provisions . . . to 
increase the scope of the statute’s reach and not restrict it.”184   
As such, the interpretation advocated by Naduris-Weissman 
would seem to contradict both the legislative history and avail-
able precedent.  

IV. The Worker Center Movement

A. The History of the Worker Center Movement

Worker centers can trace their origin to the South in the 
late 1970s and early 1980s, a time when the manufacturing 
sector in the United States was in significant decline and ser-
vice work on the rise.185  Few traditional labor unions were in 
place to advocate for worker rights in the region, which created 
an opening for worker centers.186  Their origins varied.  For 
example, in the Carolinas, worker centers arose to challenge 
issues of institutional racism in employment,187 and along the 
U.S.-Mexico border immigrant worker centers arose to support 
textile workers.188  

In 1992 there were only five known worker centers in the 
United States.189  By 2005 there were 139 in 32 states, and by 
2007 there were 160.190  While worker centers of the 1970’s 
tended to focus on southern and African-American workers, 
most modern worker centers represent transient and immigrant 
employees.191  The increase in the number of worker centers can 
be attributed to a variety of factors, but the factor considered 
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most significant is the increase in immigration during this 
period.192  Between 1990 and 2010, the nation’s immigrant 
population doubled,193 with over half living in four states: 
California, New York, Texas, and Florida.194 These four states 
have the largest concentration of worker centers.195  

Immigrant workers frequently find work in the service and 
agricultural sectors, which often are low-level and temporary.196  
Traditional labor unions have tended not to pursue these popu-
lations because they can be difficult to organize and the work 
environments do not lend themselves to union organizing in 
the traditional sense.197   As a result, many worker centers serve 
workers who do not work in any stable workplace, such as day 
laborers, while other worker centers serve workers of a particular 
ethnic group, occupation, or community without regard to any 
particular employer.198  At least one prominent worker center is 
dedicated to the employees of a single employer.199  

Worker centers offer a variety of services based on their 
membership that typically fall into three categories.  The first 
consists of social services such as education, English as a second 
language, hiring halls, child care, training, employment services, 
and legal advice.200  The second consists of advocacy and in-
cludes research, lobbying, and public policy efforts.201  The third 
includes organizing and representing employees in connection 
with employers, and pursuing litigation strategies.202  

Because individuals represented by these groups tend to be 
transient, some within the worker center movement do not view 
the traditional process of organizing workers under the NLRA 
as a viable option.203  Instead, these groups work outside the 
typical confines of the NLRA, and leverage the complaints of 
a few individuals to facilitate changes for the broader group.204  
Because they operate outside of the bounds of the NLRA, they 
engage in a wide variety of activities that could otherwise be 
considered illegal for a traditional union, including protests, 
picketing, and secondary boycotts, in order to pressure those 
who are the target of their efforts.205  

The worker center movement is highly dynamic and there 
are too many worker centers to address each in detail.  Instead, 
what follows are brief profiles of five prominent worker centers 
developed from publicly available information, accompanied 
by an analysis of the application of the NLRA and LMRDA 
to each.  All but one, in our opinion, satisfy the definitions of 
a labor organization under both statutes.  

B. Profiles of Several Prominent Worker Centers

1. Retail Action Project

a. Structure and Organization

The Retail Action Project (RAP) was founded in 2005 as 
an organization of workers in the retail sector and is “dedicated 
to improving opportunities and workplace standards in the 
retail industry.”206  Although originally founded as a commu-
nity organization, in 2010, RAP expanded to a membership 
organization of retail workers.207  Not unlike other worker 
centers, RAP provides education and advocacy for underserved 
workers, directly and in conjunction with other organizations.208  
RAP pursues a number of political and social causes, such as 
increases in the minimum wage and expansion of mandatory 

health insurance, in addition to managing targeted campaigns 
at retailers in New York City.209  

RAP also works in conjunction labor unions and other 
community advocacy organizations.  The Retail, Wholesale 
and Department Store Union (RWDSU), which is part of the 
United Food and Commercial Workers Union (UFCW), lists 
RAP as an RWDSU campaign on its website.210  RAP and the 
labor unions also work closely in administering their campaigns 
against target employers.211

The organization’s initial success came through a campaign 
it initiated in 2006 against a New York City clothing chain.  Fol-
lowing reports from several employees, RAP accused the chain 
of violating state and federal minimum wage and overtime laws, 
failing to comply with New York’s reporting pay requirements, 
and forcing stock employees to work in poor conditions.212  As 
part of its campaign RAP engaged in mass picketing in front of 
the clothing store during business hours,213 wrote blogs,214 and 
talked to customers about the alleged violations.215  RAP also 
helped employees file complaints with the New York Attorney 
General, which led to wage and hour lawsuits against the em-
ployer.216  In February 2008, the chain reached a settlement with 
the state and RAP for back wages.217  Rather than negotiate a 
code of conduct or settlement agreement with increased wages 
or seniority, RAP appears to have used the lawsuit as a means 
to convince the employer to enter into a neutrality agreement 
with RWDSU.218  

In addition to garnering neutrality agreements on behalf 
of RWDSU, RAP has also pursued campaigns to pressure 
employers to increase wages and services to workers.  In one 
instance, RAP led protests, marches, and a media campaign at a 
shopping center to force employers within the shopping center 
to pay workers a “living wage,” which RAP defines as “$10 per 
hour with benefits or $11.50 per hour without benefits;” to 
protest the shopping center’s “employees’ right to organize a 
union without intimidation;” and to provide community space 
within the shopping center for “English as a Second Language 
classes and job training programs.”219

b. RAP as a Labor Organization

	 Applying the test under Section 2(5) of the NLRA, 
it is likely RAP would be deemed a labor organization subject 
to the provisions of the statute.  It is a membership organiza-
tion in which employees, namely retail workers covered by the 
NLRA and the LMRDA, participate.220  RAP also deals with 
employers regarding terms and conditions of employment for 
its members.  Worker centers typically attempt to organize and 
represent workers that traditional labor unions are unable to 
organize, such as service employees (who often are transient 
workers).221  RAP, on the other hand, appears to serve as an 
agent of the RWDSU labor union by organizing workers and 
has convinced employers to enter into a neutrality agreement 
with RWDSU.222  Aside from facilitating the negotiation of 
neutrality agreements on behalf of RWDSU, RAP has also 
directly dealt with employers on issues such as instituting “liv-
ing wages” and providing space for services such as English as 
a second language courses.223  Through RAP’s various interac-
tions with employers, RAP engages in a bilateral mechanism 
with employers regarding various terms and conditions of its 
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members employment as required by 2(5) of the NLRA.  As 
such, a purpose of RAP is to “deal with” employers.  

Because RAP meets the definition of a labor organization 
under the NLRA, it also does so under the LMRDA.  More-
over, the group also satisfies the definition under the LMRDA 
because it was formed by RWDSU and acts as an organizing 
arm for the union.224  

2. Organization United for Respect at Walmart (OUR 
Walmart)

a. Summary of the Worker Center and its Activities

One of the most active worker centers to date is the 
Organization United for Respect at Walmart (OUR Walmart) 
which claims to have organized thousands of hourly workers 
in dozens of Walmart stores across the United States.225  OUR 
Walmart is distinct from most worker centers because its efforts 
are aimed at a single corporation instead of an industry or sector.  
Some of the group’s chapters purport to have 50 members or 
more.226  Membership is open to any current or former hourly 
Walmart employee.227  The effort is supported, in part, by the 
United Food and Commercial Workers (UFCW) labor union 
which claims the group as a “subsidiary” in its filings with the 
U.S. Department of Labor.228  The group has been involved with 
another UFCW-affiliated organization called “Making Change 
at Walmart” to challenge the company’s employment practices 
and expansion efforts.229  The UFCW also supplies organizers to 
recruit workers and is alleged to have paid members to engage 
in recruiting.230  

Through its “Declaration of Respect”231 OUR Walmart 
seeks to have the company change wages, hours, and terms 
and conditions of employment.232  The changes sought include 
“confidentiality in the Open Door and provide in writing reso-
lution to issues that are brought up and always allow associates 
to bring a co-worker as a witness;”233 wages of “at least $13 
per hour and expand the percentage of full-time workers;”234 
“provid[ing] wages and benefits that ensure that no Associate 
has to rely on government assistance;”235 “mak[ing] scheduling 
more predictable and dependable;”236  and establishing policies 
and enforcing them evenly.237  

The group’s pursuit of these goals has included making 
demands directly to Walmart.  In June of 2011, a group of 
OUR Walmart members traveled to the company’s headquarters 
and demanded to meet with Walmart’s CEO.238  When he did 
not appear, the group presented the Declaration of Respect to 
another member of senior management.239  The group has also 
sought to meet with members of the company’s board of direc-
tors.240  As part of its ongoing effort to promote its demands, 
OUR Walmart has held marches and rallies at company loca-
tions across the country on behalf of the workers the group 
claims to represent.241  Even if the group has not succeeded in 
meeting with the company to discuss its demands, in at least 
one store the group claims to have successfully demanded the 
discipline and replacement of an unpopular supervisor.242  

b. OUR Walmart as a Labor Organization

OUR Walmart meets the definition of a labor organiza-
tion under the NLRA and LMRDA.  First, it constitutes an 
“organization” because the broad definition encompasses a 

group of workers, and, among other things, it collects dues 
from its members and organizes events at which it promotes 
its declaration for respect.243  Second, it is an organization of 
“employees” as defined under the NLRA.244   

With respect to the third or “dealing with” prong of the 
test, because of its stated mission, and efforts in furtherance of 
that mission, OUR Walmart satisfies the test.   A purpose of 
the group is to convince Walmart’s management to meet with 
it and address concerns regarding wages, hours, and terms 
and conditions of employment at the company.245  In short, 
it seeks to engage the “bilateral mechanism” necessary to meet 
the dealing with element.  It does not matter that Walmart may 
not have formally responded to OUR Walmart’s demands or 
will ever do so.  All that is required is the presence of intent to 
deal with the company.246  Thus, OUR Walmart presents the 
same situation as in Coinmach Laundry Co. and Early California 
Industries, where the NLRB found groups of employees to be 
2(5) labor organizations even though they never actually dealt 
with an employer on behalf of their members.247 

Because OUR Walmart meets the definition of a labor or-
ganization under the NLRA, it also does so under the LMRDA.  
However, in addition to that criteria, the group satisfies the 
definition under the LMRDA through another route.  This 
group is a subsidiary of the United Food and Commercial 
Workers (UFCW) union,248 and as such, it is also expressly 
covered by the statute.249  

3. The Coalition of Immokalee Workers

a. Summary of the Worker Center and its Activities

The Coalition of Immokalee Workers (CIW) is a worker 
center organization based in Immokalee, Florida.250  It claims 
its membership consists of immigrant workers employed by 
tomato producers in Immokalee.251  Initially, CIW sought 
to meet and negotiate directly with growers, but eventually 
the group came to focus its efforts on retailers and other end 
users of tomatoes.252  The result was the Fair Food Program 
campaign through which the CIW sought to improve working 
conditions for its members.253  Through this and its “penny-
a-pound” campaign, CIW sought to engage major retailers to 
enter into Fair Food Agreements and Codes of Conduct.254  In 
the past decade, according to CIW, it has waged ten successful 
campaigns with national companies under this program.255    
Signatories to the Fair Food Agreements pay a little extra per 
pound of tomatoes purchased, which is passed on to workers 
represented by CIW, and commit to purchase tomatoes solely 
from growers that abide by a Code of Conduct.256 

In October 2010, CIW entered into a Fair Food Agree-
ments with the Florida Tomato Grower’s Exchange, a trade 
association that represents the majority of Florida’s tomato 
farmers.257  By signing the agreement, the signatory growers 
became part of the Fair Food Program—where they agreed to 
increase wages for employee pickers and abide by the Code of 
Conduct.258  

The Code of Conduct covering the Florida Tomato Grow-
ers Exchange has not been made public. However, similar codes 
of conduct covering other growers have.259  A template for the 
Code of Conduct appears on the Fair Food Standards Council’s 
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website.260  It contains many basic terms and conditions of em-
ployment one might find in a traditional collective bargaining 
agreement.261  In addition to the requirement that growers pass 
on the “penny per pound” charges paid by retail signatories of 
the Fair Food Agreement and abide by state and federal wage 
and hour laws,262 it includes requirements that growers install 
time clocks, permit break periods, monitor worker health and 
safety, and provide written guidelines for employee advance-
ment opportunities.263  The code requires the grower to grant 
CIW access to their facility to perform training and orientation 
of all employees, and creates a CIW investigation mechanism 
to ensure the employer complies with the requirements of the 
code and remedies any complaints.264

b. CIW as a Labor Organization

Applying the same test under the NLRA, there is little 
doubt that CIW meets most of the elements of a statutory labor 
organization.  Like most worker centers, CIW is a membership 
organization.265  CIW has a central leadership structure,266 files 
IRS form 990s for tax exemptions,267 and organizes regular 
meetings with retailers and growers.268  CIW likely meets the 
third prong of the Section 2(5) test because a purpose of the 
organization is to deal with employers.  As evidenced by the 
existence of Code of Conduct agreements it has with retailers 
and end users of tomatoes, and the agreements it has with 
employers and their associations such as the Tomato Growers 
Exchange, a purpose of the CIW is to deal with employers over 
wages, hours, and other terms and conditions of employment.269  
In addition to establishing these terms, CIW promotes the 
agreements through training, and retains the right to enforce 
mechanisms to address employee complaints and grievances.270   
Finally, through a third party organization created by CIW, the 
group maintains the contractual right to monitor the payment 
of the “penny-per-pound” wage increases for workers.271

The one prong of the Section 2(5) test that is not clear is 
whether CIW represents “employees” as that term is defined 
by the NLRA.  CIW does not release information regarding its 
members, except to refer to them as “farmworkers.”272  Relying 
on information put forth by CIW, it would appear that because 
agricultural laborers are not covered by the NLRA, CIW would 
not satisfy that prong of the test, and would not be a Section 
2(5) labor organization.  Were CIW to represent any workers 
that do not qualify for the “agricultural laborer” exemption, 
the worker center certainly would qualify as a labor organiza-
tion under the NLRA.273  It is possible the group’s expansion 
in recent years has brought non-agricultural workers under its 
umbrella.  If that were the case, the CIW would constitute a 
Section 2(5) labor organization, because all that is required is 
for CIW to represent one non-agricultural laborer in order for 
the exemption to no longer apply.  

Even though information currently available regarding 
CIW does not support the conclusion that the group is a Sec-
tion 2(5) labor organization under the NLRA, it clearly falls 
under the definition under the LMRDA where the exemption 
for “agricultural laborers” is not present.274   As such, it is likely 
that CIW would be bound by the duties established by that 
statute.  

4. Restaurant Opportunities Center and its Affiliates

a. Summary of the Worker Center and its Activities

The Restaurant Opportunities Center (ROC) is a na-
tional worker center organization with affiliates in various cities 
throughout the United States, including New York, Los Angeles, 
Chicago, and Washington, DC.275  Known commonly as ROC 
United, it evolved from ROC-NY, a worker center founded by 
the labor union HERE Local 100 and former employees of the 
Windows on the World Restaurant.276  Immigration attorney 
Saru Jayaraman and Windows on the World employee Fek-
kak Mamdouh launched the group as a worker center for all 
restaurant employees in New York City.277  

ROC and its affiliates offer a variety of services to workers, 
which can be divided into three categories. The first involves 
research and policy efforts, including lobbying at the state and 
federal levels.278  The second is the organization’s High Road 
Initiative, which includes an organization of employers with 
ROC approved employment practices, non-profit organizations, 
and government offices.279  The third category is the workplace 
justice campaign.  It is this third category that provides the 
most factual clarity with respect to whether ROC is a labor 
organization under the NLRA and the LMRDA.

According to its website publications, ROC has organized 
over 400 workers and won more than $5 million in settlements 
of lawsuits.280  Through its efforts, ROC has secured other ben-
efits for workers at restaurants that have been the subject of its 
campaigns, which include improvements in workplace policies, 
including grievance procedures, raises, sexual harassment and 
anti-discrimination policies, sick days, and job security.281  

In recent years the group has increased its efforts to obtain 
benefits that are similar to those contained in a traditional col-
lective bargaining agreement, such as paid sick days, seniority 
provisions, and grievance procedures.282  In a 2009 campaign in 
Michigan, 100 members of the ROC affiliate there submitted 
a demand letter to a restaurant alleging violations of wage and 
hour laws and racial discrimination, and demanded to bargain 
with the restaurant’s ownership over terms and conditions of 
employment.283  The demand letter stated that if the restaurant 
did not negotiate with ROC, the workers would take legal 
action.284  When the restaurant’s response was not deemed 
satisfactory to the group, it filed a variety of claims against the 
restaurant, including a federal lawsuit alleging violations of 
the FLSA,285 charges of retaliation and surveillance with the 
NLRB,286 and a charge of discrimination with the EEOC.287   
ROC-NY also began weekly protests at the restaurant, and 
several labor unions joined the group’s boycott.288  In 2011, after 
nearly two years of protests and litigation, the parties engaged 
in mediation and reached a settlement agreement resolving 
their dispute.289  Although the settlement was confidential, 
the joint press release revealed that not only did the settlement 
address the legal disputes, but it also created complaint-resolu-
tion procedures, and policies for training, hiring, breaks, and 
uniforms and equipment.290

In another example, ROC’s national policy coordinator, 
Jose Olivia, in a 2010 interview, likened the worker center 
movement to auto industry labor unions, stating that “[b]efore 
people were unionized in the auto industry, it was dragging 
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down the rest of manufacturing. Restaurants set the standards 
for the service industry. We’re trying to create a culture of or-
ganizing there, to make restaurant jobs stable jobs.”291 

ROC has also become active in its efforts to convince 
employers to change their employment practices and terms and 
conditions of employment.  Agreements ROC has negotiated 
since 2009 contain provisions requiring employers to provide 
ROC written notice prior to terminating any employee in 
order to permit ROC the opportunity to investigate.292  The 
settlement agreements also contain grievance and arbitration 
provisions that allow ROC to investigate and grieve a viola-
tion of the settlement agreement before it is turned over to 
arbitration.293    

b. ROC United as a Labor Organization

Applying the test under Section 2(5) of the NLRA, ROC 
and its affiliates are likely to be considered labor organizations 
subject to the provisions of the statute.  It is an organization in 
which employees who are covered by the NLRA participate.294  
The critical question, as was addressed by the NLRB in its 2006 
Advice Memorandum, is whether a purpose of ROC is to deal 
with employers over wages, hours, and terms and conditions 
of employment.  As described supra, other commentators have 
reviewed the group’s conduct, and argued that, contrary to 
the Division of Advice’s analysis, the goals and successes ROC 
has achieved from campaigns against employers demonstrate 
that a purpose of the group is to “deal with” employers.295  
Finally, because ROC is a Section 2(5) labor organization, it 
is likewise a labor organization for purposes of application of 
the LMRDA.  

5. Koreatown Immigrant Workers Association

a. Summary of the Worker Center and its Activities

The Koreatown Immigrant Workers Association296 
(KIWA) is a worker center focused on organizing garment, 
grocery store, and restaurant workers in the Los Angeles neigh-
borhood of Koreatown. KIWA was founded in 1992 just prior 
to the Los Angeles riots spurred by the Rodney King verdict.297  
Koreatown was one of the communities hardest hit by the ri-
ots,298 and workers whose places of employment were damaged 
lost income, and, in some cases, their jobs as a result.299  KIWA’s 
first campaign was organizing workers to protest the Korean 
American Relief Fund for denying relief money to workers.300  
KIWA organized 45 displaced Korean and Latino workers who 
successfully demanded and received inclusion of the workers 
in the relief fund distribution.301 

From 1996 to 2000, KIWA focused on organizing res-
taurant workers to oppose poor working conditions.302  The 
campaign, called the Koreatown Restaurant Workers Justice 
Campaign, targeted Korean restaurant owners that violated 
the FLSA and forced employees to work long hours.303  KIWA 
and its members would picket, protest, boycott, and petition 
employers, and, in some cases, even engage in hunger strikes 
until the employer agreed to pay back wages, comply with FLSA 
requirements, and rehire employees.304 

KIWA also filed suit against the Korean Restaurant Own-
ers Association (KROA) on behalf of a worker who had been 
blacklisted.305  KIWA won the worker back wages as well as a 

$10,000 “Workers Hardship Fund,” administered by KIWA, 
to compensate workers who were unjustly fired for speaking 
out.306  

The organization’s early successes led KIWA to establish 
the Restaurant Workers Association of Koreatown (RWAK) 
in 2000, which offered members English classes and wage 
claim advice.307 RWAK targeted the KROA and several of the 
largest restaurant members of KROA to pressure employers to 
pay minimum wages up to FLSA standards.308 As part of the 
campaign “KIWA trained workers at individual restaurants to 
confront employers over abusive and illegal work conditions; 
filed lawsuits against specific restaurants challenging egregious 
labor law violations; organized targeted boycotts; and publi-
cized these work conditions through townhall meetings and 
stories in the media.”309 By 2005 the KROA agreed to work 
with KIWA to change industry pay practices and established 
a Labor Mediation and Arbitration Panel designed to resolve 
labor disputes in Koreatown restaurants.310

KIWA’s most recent successes have come through orga-
nizing of independent grocery store workers into the worker 
center’s Immigrant Workers’ Union (IWU).  In 2001, KIWA 
and the IWU311 attempted to unionize workers at one of 
Koreatown’s largest supermarkets.312  The IWU filed a petition 
for an election with the NLRB on November 15, 2001.313  The 
election resulted in a tie, with the NLRB officially declaring “no 
result.”314  The IWU filed multiple unfair labor practice charges 
with the NLRB, which were ultimately settled.315  

Although the organization failed in its attempts to orga-
nize super-market workers through the IWU, the experience 
led KIWA to undertake its “Living Wage Campaign” in 2005.  
The campaign’s goal is to achieve “living wages,” for workers in 
Koreatown markets through voluntary wage agreements with 
supermarket owners.316  According to Naduris-Weissman, “In 
May, 2005, two markets signed an agreement setting a wage 
floor of $8.50 per hour and committing to adjust the floor an-
nually by up to three percent based on inflation.”317  Since 2001, 
KIWA has reached living wage agreements with five separate 
grocers, including one agreement that tied wage conditions to 
a private development’s land use appeals.318

b. KIWA as a Labor Organization

KIWA claims that the RWAK and IWU are organiza-
tions wholly independent from the worker center.  Despite the 
organization’s efforts to convey the appearance of independence, 
there is little support for this argument.319  KIWA created, 
staffed, and housed both organizations, and thus any claim that 
the organizations are independent simply is not supported by 
the evidence.320  The IWU was a labor organization; it not only 
existed for the purpose of representing employees in dealings 
with the employer, but it filed a petition with the NLRB for an 
election to become the certified representative of grocery store 
workers.321  Thus, by its affiliation and member involvement 
with IWU, KIWA also was a labor organization. 

Even were KIWA independent from IWU and RWAK, 
it would still likely qualify as a labor organization under both 
the NLRA and LMRDA.  KIWA is an organization in which 
employees covered by both statutes participate.322  KIWA also 
deals with employers regarding wages and terms and condi-
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tions of employment of its members.  Through its living wage 
agreements with grocery store employers, KIWA is trying to 
set a level of working conditions well above and beyond that 
mandated by federal or state law.323  KIWA also services the 
agreements independently to ensure annual wage increases are 
paid as required by the terms of the living wage agreement.324

Naduris-Weissman claims KIWA is not a labor organiza-
tion because it does not have “an organizational purpose to 
form an ongoing bilateral relationship with the signatories” 
of its living wage campaigns because KIWA sets a wage and 
simply asks employers to sign on to pay the wage, as opposed 
to negotiating.325  That conclusion is probably no longer vi-
able given KIWA’s recent activities.  KIWA negotiated with 
the owners of two super-markets for several months before the 
markets finally agreed to implement KIWA’s living-wages.326 
Another grocer, according to KIWA’s own website, agreed to a 
“groundbreaking living agreement,” attaching wage conditions 
to a private development’s land use agreement “for the first 
time in the city.”327  “Groundbreaking” and “first the first time” 
suggest that KIWA bargained with the employer for something 
different from its typical living wage demands.  As such, KIWA 
is likely a labor organization under the NLRA, and because of 
that status, also under the LMRDA.

V. Conclusion

As is evidenced by the recent evolution of worker cen-
ters, their role in the economy and society is expanding into 
areas that have historically been occupied by traditional labor 
organizations.  Indeed, traditional labor organizations provided 
the foundations upon which certain worker centers were built.  
While they may operate in a different manner than the tradi-
tional labor organization, they still seek to represent workers 
with respect to their dealings with employers on certain aspects 
of their wages, hours, and terms and conditions of employment.  
Some even collect dues from their members.  As such, they are 
vulnerable to some of the same shortcomings that traditional 
labor unions faced, and which the NLRA and the LMRDA 
sought to address, including risks of embezzlement and other 
financial impropriety.  Similarly, if such organizations are to 
represent workers in their dealings with employers, they should 
also be held accountable to their membership in the same way 
as the traditional labor organization.  Any inconvenience to 
the worker center movement is outweighed by the benefit to 
the members they serve.  In short, once a worker center crosses 
the threshold into addressing the terms and conditions of em-
ployment of their members, the institutional interests of the 
organizations should necessarily give way to the interests of the 
employees themselves.  Legislation that currently exists, such as 
the NLRA and LMRDA, provide protections for employees, 
and worker centers, just like traditional labor unions, should 
be governed by these laws.  
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