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Executive Summary

Agentic artificial intelligence (Al) moves workplace Al from recommendation to action. Agentic Al systems are designed
to do more than draft, score, and recommend. They can break a goal into steps, call on other software, and complete
tasks with limited human direction, such as scheduling interviews, answering employee questions, routing requests,
summarizing performance information, or drafting and distributing documents. An agent’s ability to carry a process across
multiple steps may reduce handoffs and repetitive work, with the potential to gain significant efficiencies.

The adoption curve for agentic Al is aggressive. Gartner's 2026 CIO and Technology Executive Survey found that Al
agent deployment is expected to increase from 17% in 2026 to more than 60% within the next two years,* with at least
15% of day-to-day work decisions being made autonomously through agentic Al.2

However, plans for agentic Al may be moving faster than the frameworks for overseeing it. Seventy-four percent of
organizations expect to use Al moderately in the next two years,? but only 13% think they have the right governance in
place.* It is then not surprising that over 40% of agentic Al projects are predicted to be canceled by the end of 2027,
citing cost, unclear business value, and inadequate risk controls.®

This Report focuses on a path for employers to capture the value of agentic Al by treating autonomy as a deliberate
design decision, reimagining functions based on new capabilities, adapting governance to reflect emerging laws and
developing legal doctrine, and preserving the record.

This Report offers an analytical framework for overcoming uncertainty and making strategic decisions with a legal
foundation as follows:
What agentic Al is, how it differs from earlier tools, and where employers are using it;

How federal, state, local, and global rules treat workplace Al, and where they assume there is a human decision-
maker;

The mismatch between the current regulatory environment and advances in autonomous Al systems;

How agentic autonomy changes risk in discrimination, agency and authority, data access and privacy, wage and

hour, labor relations, restructuring, leave and accommodation, trade secrets, and with respect to vendors; and

How litigation and discovery are developing, and how plaintiffs may adapt existing claims.

The Report concludes with a practical framework for Al-enabled workforce transformation based on defensible
governance: Decide, Design, Defend.



[. Introduction: What Is Agentic A
and How Employers Are Using It

Agentic Al refers to an Al system designed not merely to generate content or recommendations, but to pursue defined
goals by conducting independent reasoning, planning multistep work, using digital tools and data, taking actions, and
adapting its approach as conditions change.® Simple Al agents are not new technology: familiar examples include
antivirus software and navigation apps.” Agentic Al is a newer concept and can enable end-to-end workflows for key
organizational processes. Compared with generative Al, which typically responds to a user prompt, agentic Al systems
can formulate and revise plans, interact with software and other aspects of their environment, and execute tasks with
limited or no human supervision.® In the workplace, that distinction is significant: an agent may move beyond drafting an
email or summarizing a policy to initiating and coordinating workflow steps across enterprise systems, thereby expanding
potential productivity gains as well as the need for clearly allocated human oversight, authority, accountability, and risk
controls.

Agentic AI Compared to Precursors

Agentic Al builds on earlier forms of artificial intelligence but differs in the scope of the tasks it can perform, the degree of
autonomy it can exercise, and the ways in which it interacts with people and enterprise systems.® Understanding the
evolution from predictive systems that identify patterns and forecast outcomes, to generative systems that create content
in response to prompts, to agents that can plan and execute multistep work, provides essential context for evaluating

agentic Al's workplace applications, benefits, and risks.°

Predictive Al uses statistical models and machine-learning techniques to analyze historical and current data, identify
patterns, and estimate the likelihood of a future event or outcome.* Unlike agentic Al, however, the predictive system
ordinarily produces a forecast or recommendation for a person or another system to act upon rather than independently
planning and executing the steps needed to take action.12 In the workplace, an employer might use a predictive Al tool to
forecast staffing needs by evaluating historical workload, seasonal demand, employee availability, and other operational
data, enabling managers to plan schedules or recruitment needs more effectively. Agentic Al relies on predictive Al at
almost every layer to predict which outcome is likely to lead to the best outcome.

Generative Al refers to Al systems that learn patterns from large datasets and use those patterns to produce new
content such as text, images, audio, video, or software code in response to a user’s prompt or other input.'® A large
language model (LLM), which typically forms the underpinning of commonly used text-based generative Al tools, is a
type of generative Al model trained on very large collections of text to learn patterns and relationships in language and to
generate text by predicting likely sequences of words or tokens in response to an input.** A conventional generative Al
system produces requested content in response to a prompt but does not independently determine and carry out the
subsequent steps needed to complete a broader business process.® For example, a human resources employee might



Agentic Al in the Workplace Report 2026 NOVEMBER 2026

use a generative Al tool to create a first draft of a job description based on specified duties, qualifications, and
organizational requirements, after which the employee would need to review and revise the output for accuracy,
consistency, and legal compliance before using the job description to post a job vacancy. Agentic Al relies on generative
Al as its core reasoning and output engine.

Natural language processing (NLP) is a type of Al that enables computer systems to analyze, interpret, and produce
human language. It is not a separate category of Al.1® The terms predictive and generative Al describe what a system
does with prompts and data. NLP describes the language-related techniques and capabilities the system may use to
process the data. In employment, NLP may support predictive Al tools, for example by classifying the topic and tone or
sentiment of employees’ responses to a workplace climate survey. NLP may also be used in generative Al systems used
at work, such as a tool for recording a meeting and providing a transcript of the meeting to the attendees. NLP is a
component of almost every stage of an agentic Al loop.

Computer vision is a type of Al that enables computer systems to extract and interpret information from visual inputs
such as digital images, video, and scanned documents.” Like NLP, computer vision is considered a processing field or
capability but is focused on visual rather than linguistic information, not as a category parallel to predictive or generative
Al. A common workplace application for computer vision is a facial recognition system employees use to access a secure
worksite.'® Computer vision becomes a component of agentic Al whenever the agent has to perceive something that only
exists visually.

B. Distinguishing Features of Agentic Al and the Autonomy Spectrum

Agentic Al is less a new kind of software than a new allocation of authority. The practical issue is not whether a system is
“agentic,” or even what it is capable of doing, but what it is permitted to do before a human weighs in. Autonomy is not
intelligence; it is permission.® Two employers can deploy the same capability and create very different legal profiles: one
lets a system only recommend candidates, while another lets it reject candidates and schedule interviews without case-
by-case approval. Three features make that allocation of authority consequential.

1. Three Distinguishing Features

Multi-step decision-making.?’ \Where predictive tools return a score and generative tools return content, an agent is
given a goal and works out the steps to reach it. Asked to “produce three qualified finalists by Friday,” a recruiting agent
may revise a posting, select job boards, screen and rank applicants, schedule interviews, and draft communications,
cycling through planning, acting, observing, and adjusting. While employment decisions are not necessarily occurring at
every step, one or more consequential choices, such as a screening rule, data source, or threshold applied, may still occur
well before a polished output reaches a person.

Human role. Agentic systems shift the human role from deciding each step to setting goals, defining guardrails, and
handling exceptions. A person may be in the loop (an action cannot take effect until the person acts), on the loop (the
system acts while the person monitors and can intervene), or out of the loop for a defined task. Those labels, however, do
not by themselves establish whether human involvement is legally sufficient. Whether human involvement is substantive
depends on design: whether the reviewer has enough information to understand the output, is equipped to evaluate it
rather than default to it, and has authority to change the result.?* Employers can reserve human judgment for actions that
materially affect applicants or employees, using exception-based oversight for administrative or reversible steps.

Tool use and integration. Earlier Al tools produced content that a person then acted on. Agents act directly, connecting
to applicant tracking, HRIS, scheduling, payroll, and email systems, moving from “here is a proposed offer letter” to “the
offer was sent.” Which systems may the agent access, and which previously siloed data may it combine? Which actions
require escalation? Can an action be undone, and can its consequences? An agent’s authority is defined by what its
permissions allow, not by what the task requires, and the two can diverge. Permissions set what the agent can do, logs
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show what it did, and recovery mechanisms determine what can be undone. Those limits matter most when one agent

delegates to another and each handoff can make it harder to reconstruct where, when, and why a consequential choice
was made.

2. The Autonomy Spectrum

Autonomy is better understood as a spectrum than as a binary characteristic. Agentic systems range from tools that
require human approval before acting to systems capable of independently making decisions and executing them. One
framework developed through the Cloud Security Alliance (CSA) describes six levels of autonomy along this spectrum,
reflecting progressively decreasing human involvement.?? For employment purposes, the decisive question is what role a
person plays at the moment an action affects an applicant or employee? Four deployment modes capture the range:

[ JoJXoXe [ X JOJX@) ( X X Jo o000
Recommend. Draft. Execute with Execute
The agent analyzes and The agent prepares work approval' autonomOUSIy'
proposes; a person decides product or stages an The agent queues actions, The agent acts end to end
and acts (e.g., the system action; a person reviews, but each consequential within defined boundaries
suggests a shortlist and a revises, and sends it (e.g., step waits at a human while a person monitors
recruiter decides whom to interview questions, checkpoint (e.g., rejection and handles exceptions
advance). candidate correspondence, notices go out only on (e.g., the agent schedules
or performance reviews). approval). interviews or advances

candidates under preset
criteria).

Autonomy is a deployment choice, not a fixed product attribute. One deployment might autonomously schedule
interviews, draft correspondence for review, and only recommend hiring decisions, so autonomy is best assessed action
by action. It should also be reassessed as integrations, permissions, and vendor features change, because the relevant
question is what the system is authorized to do now, not what the implementation plan said on launch day.

3. How Legal Exposure Shifts Along the Spectrum

Existing law does not wait for full autonomy, and moving along the spectrum does not switch legal responsibility on or
off. It changes where counsel should look for the legally significant choice and the evidence needed to explain it, as
configurations, approval records, and logs gain importance.

[

Agentic Al may compress a workflow, but it does not compress
the legal principles governing the outcome.

Recommend and draft. Regulation already attaches here. New York City’'s law, for example, reaches tools that
“substantially assist or replace discretionary decision making,” including screening.? Key questions include how a
recommendation was produced and used by human decisionmakers, and whether agent-drafted content the employer
adopts is accurate and consistent across documents.

Execute with approval. The approval point takes center stage, and the degree of regulation may depend on whether
human involvement is meaningful, which can turn on whether the reviewer knows how to interpret the output, reviews it
with other relevant information, and has authority to change the decision.?* What information was presented, what could
be changed, and what the record shows about the review all matter.
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Execute autonomously. Focus moves upstream to the employer’s deployment, permission, and monitoring choices, and
laws keyed to consequential decisions, discussed later in this Report, apply most directly. Theories treating Al vendors
that perform delegated hiring functions as the employer’s agents also come into play (see Section lll).

The key is calibrated control matched to proximity to a consequential employment decision. Agentic Al may compress a
workflow, but it does not compress the legal principles governing the outcome. A simple but useful governance question:
before the agent acts, who has the authority, and after it acts, who can explain why?

C. Common Workplace Applications of Agentic Al

Employers are using agentic Al most heavily for high-volume, repeatable work rather than one-off tasks. That makes
sense: an agent is most useful when the work follows a recognizable pattern. In that kind of work, the agent can plan a
sequence of steps and move between systems, such as the human resources information system (HRIS), the applicant
tracking system (ATS), and payroll. It can then finish the job without a person stepping in at each stage.

The key change is from Al that assists to Al that acts. Generative Al drafts a job posting and waits for a recruiter to review
and publish it, whereas an agent can publish the posting, screen the applicants, book interviews, and send a human the
exceptions it cannot resolve. The underlying technology may be similar, but the authority the employer gives its agent is
vastly greater.

1. Recruiting and Screening

Recruiting is the most mature use case. Agents now handle hiring workflows from start to finish, including sourcing
candidates, screening applications against set criteria, contacting applicants, scheduling interviews, and following up for
missing documents. Talent leaders expect this to grow. In Korn Ferry's Talent Acquisition Trends 2026 survey of more
than 1,600 talent leaders, 52% said they plan to add autonomous Al agents to their teams in 2026.%5

Legally, the key change rests in the identity of the decision-maker. Earlier screening tools recommended which candidates
a recruiter should advance or reject. An agent may simply screen candidates out on its own, so the rejected applicants are
never seen by a person.

2. Scheduling and Task Allocation
Scheduling covers two very different kinds of work:

» Administrative scheduling means coordinating interviews, booking meetings, and managing calendars. It is
generally low risk. If an agent books a conference room at the wrong time, it creates an inconvenience, not a legal
claim.

- Workforce scheduling is different. When an agent assigns shifts, distributes overtime, or routes tasks among
employees, it directly affects hours and pay. For example, if night shifts carry a pay differential, an agent that fills
night shifts simultaneously decides which workers earn the higher rate. The same is true of overtime and of any
premium pay assignment.

Tasks which look clerical nevertheless carry legal consequences. An agent that rebalances schedules in real time may
quickly run into wage and hour obligations, and might run afoul of predictive scheduling laws that require advance notice
of schedule changes, or premium pay when changes are made late. Additionally, it is not difficult to imagine a scenario
where an agent might also distribute desirable assignments in ways that create disparities.

3. Performance Management

Performance management agents create and monitor productivity metrics, system activity, and even employee
communications to draft or score evaluations. Employers currently deploy performance management agents with varying
levels of autonomy, including (1) drafting performance reviews for a manager to finalize; (2) flagging employees whose
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metrics fall below a set threshold; and (3) starting coaching or disciplinary processes based on metrics and performance
reviews created by the agent.

Each step gives the agent more control over the outcome. At the third level, the agent is effectively starting an
employment action.

These agents require constant access to employee activity data, so they often double as monitoring tools. A tool intended
to make reviews more efficient can end up collecting data on how employees work, communicate, and spend their time.
That raises privacy and data access questions, including what data the agent may collect, who can see it, how long it is
kept, and whether employees were notified of it.

4. HR Service Delivery

In HR service delivery, agents now fully resolve employee requests rather than just answer questions. They handle leave,
benefits, policy questions, and onboarding. For example, when an employee asks for leave, an agent can check eligibility,
update the HRIS, notify payroll, and confirm the outcome to the employee, with no HR professional required in the
process.

As a result, the agent may be the first to receive accommodation requests, leave requests, and internal complaints.
Because employees are unlikely to label these requests precisely, an employee who tells the agent about a medical
condition while asking about a schedule change may have triggered the employer's obligations, irrespective of whether
the agent recognizes it.

[

Across all six applications, the agent's authority has grown, not
just its capability.

5. Customer Service

Customer service is one of the most visible uses of agentic Al. Agents answer and resolve customer questions and pass
complex or sensitive issues to human staff, and the pressure to adopt is strong. In a Gartner survey of 321 customer
service and support leaders, 91% said executive leadership was pressing them to implement Al; nearly 80% plan to
move at least some agents into new roles; and 84% plan to add new skills to the agent role and change their hiring
profiles.?®

The legal questions implicated are less about how the agent treats customers and more about what happens to the
workforce around it. Potential employment effects include redesigned roles, reskilling programs, new performance
measures for staff whose work is now supervising Al rather than handling customer contacts directly, and possible
restructuring. Each brings its own considerations, including how jobs are classified, how performance standards are set
for new roles, and the procedural requirements that apply to reductions in force.

6. Compliance Monitoring

Agents are increasingly used to monitor priorities such as timekeeping, safety, policy compliance, communications, and
data movement. But unlike earlier monitoring tools that produced reports for later review, these agents act in real time.
They flag, escalate, or restrict activity as it happens, creating a specific risk that the agent may detect protected activity or
information. While scanning communications for policy violations, it may come across employee complaints about
discrimination, coworkers discussing pay or working conditions, or reports of suspected fraud or safety violations.
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Agentic Al in the Workplace Report 2026 NOVEMBER 2026

When that happens, two questions follow:

+ Employer knowledge: whether the employer is now considered to know about the protected activity, which can
trigger employee protections or a duty to act and may affect a later retaliation claim.

- NLRA Section 7: whether monitoring, flagging, or restricting the activity interferes with employees' right to engage
in concerted activity. See Section IV.F.1.

7. What These Applications Have in Common

Across all six applications, the agent's authority has grown, not just its capability. Screening tools could already rank
candidates, and scheduling software could already build shift patterns. What is new is that employers increasingly let the
agent act on its output without waiting for a person.

An employer's legal exposure thus depends less on what the agent can do than on the level of autonomy at specific
decision points. An agent that drafts a review creates different risks than one that starts discipline, and an agent that
recommends rejecting a candidate creates different risks from one that rejects the candidate itself.

D. Why Adoption Is Accelerating and What Makes It Durable

Agentic Al systems can complete multistep tasks with limited human direction, such as retrieving records, sending
messages to employees or candidates, and updating information in connected systems. These capabilities offer efficiency
gains and require employment counsel to consider how much autonomy the system will have. Whether agentic Al
adoption is durable depends largely on data readiness, oversight design, and change management, and those same
choices frame the legal issues addressed in Section IV.

Adoption is expanding, but different measures capture different developments. McKinsey’s 2026 global survey reports
that nearly nine in ten respondents’ organizations use Al in at least one business function; among large enterprises, the
share scaling Al agents rose from 27% to 40% over the preceding year.?” It helps to distinguish four stages of change.
Deployment means making a tool available. Usage means interacting with it. Adoption means integrating the tool into
recurring work. Transformation means redesigning workflows, roles, or decision rights around it. Legal questions can
arise at any stage, depending on the data processed, actions authorized, and effects on workers.

1. Three Pressures Driving Adoption

Three forces are pushing employers toward agentic Al: the prospect of faster work, pressure to reduce costs, and concern
about falling behind competitors. Each rests on a different kind of evidence, and the evidence is often thinner than the
enthusiasm. The discussion below separates what studies have measured from what surveys report and forecasts
predict. That distinction matters for counsel, because the excitement and pressure behind a deployment often shape how
quickly it moves and how carefully it is reviewed.

Efficiency and Productivity. The question for adoption, then, is not whether a system performs well in general but
whether it reliably performs the specific work at issue under the conditions in which it will actually be used. A tool that
excels at drafting, for example, may not be reliable when it makes decisions or operates connected systems. For counsel,
that means asking for evidence of performance on the actual workflow, not general benchmarks or demonstrations.

Cost Pressure. Looking ahead, Gartner forecasts that agentic Al will resolve 80% of common customer-service issues
without human intervention by 2029 and reduce operational costs by 30%.% The economic case depends on more than
model or licensing charges. Integration, supervision, exceptions, correction, and rework can affect net savings. Measuring
the cost of a successfully completed task, including human review, may therefore be more informative than counting
automated steps. Counsel reviewing a business case can ask whether oversight, correction, and the cost of errors are
included in the projected savings. Decisions about staffing and role changes raise additional issues addressed in Section
V.
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Competitive Pressure. Competitive concerns may accelerate experimentation. In EY’s 2025 technology-sector survey,
69% of technology leaders identified staying competitive as a reason for adopting agentic Al, and 92% planned to
increase Al spending.?® Those numbers explain why technology companies are moving quickly, but they say little about
whether the same pace or deployment model suits every employer. Counsel can help separate commercial urgency from
the time needed to assess a proposed use and any applicable obligations.

2. Foundations for Agentic Work

Data quality, completeness, provenance, and permitted use can affect both agentic Al performance and legal risk.
Connecting an agent to personnel records also raises questions about which records it needs, who may receive its
outputs, and whether it can modify or disclose information. An agent that adjusts shift schedules, for instance, may need
availability data but not disciplinary history. And because each step builds on the last, a single error can carry through the
rest of the workflow.

At the system level, one approach is to match an agent’s permissions to its task, treating access to read information
separately from authority to change records, send communications, or initiate consequential actions. Organizations should
also plan how to pause a workflow, route an exception to a responsible person, and correct or reverse an action where
feasible. NIST’s voluntary Al Risk Management Framework provides a useful reference for human oversight, monitoring,
incident response, and recovery. It does not prescribe a single deployment model or establish compliance with
employment law.3°

Organizational fit matters too. Gallup found frequent Al use among 88% of employees who strongly agreed that Al
integrated well with existing systems and processes, compared with 55% of those who did not strongly agree.3! Gallup
reported a similar pattern for manager support, with frequent use at 78% among employees who strongly agreed that
their manager actively supports Al use, compared with 44% of those who did not.?? The data show correlation rather
than causation, and they concern Al use generally rather than agents. Still, they suggest that making a tool available is
only the start.

3. Adoption Choices that Shape Legal Risk

Workflow selection and the allocation of human responsibility are particularly relevant to employment counsel. What
follows is not a checklist; how much each point matters will depend on the system, its use, the workforce, and the
governing law.

Workflow Selection. A workflow’s legal significance depends on what it does and how its outputs are used, not on how
it is labeled. Calling a tool “administrative” does not take it outside the law, and calling it “agentic” does not by itself bring
it within any particular rule. An interview scheduling tool that only coordinates calendars, for example, sits further from a
hiring decision than one whose output affects which candidates move forward in the process. Relevant considerations
include proximity to employment decisions; the sensitivity and sources of data; the people affected; the jurisdictions
involved; and the consequences and reversibility of error.

These considerations may support a pilot with guardrails, a narrower grant of authority, or a different point of human
intervention. They can also inform review of vendor responsibilities and the information available to evaluate and explain
the system’s role. Some laws turn on whether automated output substantially assists a decision or whether a decision is
solely automated, rather than whether the employer calls the technology an agent. New York City’s automated
employment decision tool framework and General Data Protection Regulation (GDPR) Article 22 illustrate these different
approaches. Their definitions, exceptions, and territorial reach require separate analysis.33

Human Involvement. Beyond the system-level controls described in Section B, human involvement can occur before an
action, at defined checkpoints, or when an exception arises. Its practical value depends on the reviewer’s information,
competence, time, and authority to question the output, change the result, or stop the process.

For a particular workflow, counsel and operational teams should decide which actions warrant review before execution,
which conditions trigger escalation, and who can intervene when the agent encounters missing information or
unexpected instructions. An agent that drafts attendance warnings, for example, might queue them for a manager’s
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approval rather than send them directly. Records of the inputs, material actions, exceptions, and human decisions may
help explain what occurred, subject to applicable privacy, retention, and preservation requirements. The weight given to
human review will depend on the governing law and the facts of the particular process.

Al Literacy and Use. Agentic Al changes how work gets done, who does it, and who answers for the result.
Organizations that sustain use treat adoption accordingly, as a change-management effort rather than a software
installation. Without that effort, tools are often deployed but little-used, or used in ways no one designed or reviewed.
That second outcome carries legal as well as operational risk: the permission limits and review checkpoints described
above work only if the people around the agent understand and follow them.

Effective change generally has to come from two directions. From the top, senior leadership needs to want the change
and fund it, and leaders who use the tools themselves and explain the purpose of the change can help set expectations.
From the bottom up, training programs, peer-to-peer learning, and champion networks help employees build the skill and
confidence to use the tools well. Recognizing effective use can help new practices take hold.

Training works best when it focuses on the work employees actually perform, such as recognizing limitations, evaluating
outputs, using approved tools, and knowing when and how to escalate. Clear ownership matters as well: someone
should be accountable for each workflow's performance, exceptions, and changes over time.

Evaluation should distinguish activity from outcomes. Alongside usage, an employer can examine task completion, output
quality, error severity, exceptions, review time, and correction costs against a relevant baseline. Testing ordinary cases
and foreseeable edge cases (i.e., unusual cases where a tool may fail to work as expected) may reveal whether apparent
time savings survive human review and whether a change in the model, data, or permissions changes the result.

Communication is part of the change effort. Employees will want to know how Al affects their jobs and where they can
raise concerns, and gaps in information tend to fill with speculation. Communications about a pilot can distinguish its
current scope from possible future changes without promising outcomes not yet determined. Workforce restructuring,
employee monitoring, and potential consultation or bargaining obligations are addressed in Section IlI.

4. Expansion, Retrenchment, and Delegated Authority

Most forecasts expect agents to spread quickly.3* However, it is unclear how much authority employers will give agents,
what productivity they will realize, or how many jobs will change. For employment counsel, delegated authority is the
development to watch, and the path is unlikely to be a straight line.

Expansion and retrenchment may occur together.3® A useful assessment therefore asks what the agent is authorized to
do, what evidence supports that use, where people can intervene, and what happens when the process fails. Those same
choices determine whether adoption lasts, and they provide the factual setting for the discrimination, privacy, labor,
accountability, and regulatory questions examined in Section IV.
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[I. The Current Regulatory
Environment for Workplace Al

Before analyzing the legal risks posed by use of autonomous Al agents in employment functions, it is necessary to look at
the regulatory backdrop: the laws that have been passed globally that address how an employer may use Al systems.

The U.S. Federal Landscape

Although Congress has not enacted a comprehensive federal regulatory framework governing workplace Al, federal labor
and employment agencies have increasingly addressed Al-related issues through guidance documents, enforcement
initiatives, strategic plans, public statements, and administrative actions. The Equal Employment Opportunity Commission
(EEOC), National Labor Relations Board (NLRB), and U.S. Department of Labor (DOL) have each taken distinct
approaches reflecting their statutory mandates. For employers deploying agentic Al, the principal federal message has
been consistent: artificial intelligence may be a new technology, but it does not create exemptions from longstanding
obligations concerning discrimination, collective bargaining, employee rights, wages, workplace safety, privacy, and
transparency.

1. EEOC: Applying Civil Rights Laws to Al-Based Employment Decisions

Throughout changes in leadership and presidential administrations, the EEOC has consistently taken the position that
existing federal antidiscrimination laws apply fully to Al-driven employment decisions. While a number of sub-regulatory
documents issued during the prior administration concerning the discriminatory use of Al have been withdrawn, the
agency’s overarching policy guidance®® remains online as of this writing.

In its guidance, the EEOC's focus has centered on the use of Al in recruiting, screening and hiring, as well as workplace
surveillance, promotion, compensation, performance management, and termination decisions. The agency has previously
emphasized that reliance on an algorithm does not relieve an employer of responsibility under federal civil rights statutes,
much in the way the use of a discriminatory physical or pen-and-paper traditional test would not shield the employer
from a claim of unlawful discrimination. Under the current administration, the EEOC generally does not appear to have
made algorithmic discrimination a priority. Whether that will continue to be true for the remainder of the administration
remains unclear.

Much of the agency’s deemphasis is likely due to the fact that many discrimination claims arising from the use of artificial
intelligence are based on a “disparate impact” theory of liability. Put simply, disparate impact cases may arise where the
use of an Al tool with an objective that is facially neutral results in a disproportionate negative impact on individuals of a
certain protected class. This does not mean use of the tool is per se illegal, as it may be justified as the least
discriminatory method justified by business necessity. Following on an executive order?®” issued near the start of the
administration, the EEOC has dramatically de-emphasized the use of disparate impact theory and closed almost all
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pending charges based solely on allegations of disparate impact.3® In its most recent National Enforcement Plan—a
document laying out the agency’s substantive priorities and areas of focus—Al and algorithmic discrimination is not
mentioned at all. And, as of this writing, the only lawsuit the EEOC has brought in federal court involving the use of an Al
tool alleged that the tool was intentionally discriminatory and purposefully programmed to screen out older applicants.

Notwithstanding the change in the federal enforcement landscape, the underlying statutory framework remains
unchanged. Title VII, the Americans with Disabilities Act, the Age Discrimination in Employment Act, the Genetic
Information Nondiscrimination Act, and other federal anti-discrimination laws continue to apply to Al-assisted
employment decisions. As a result, employers using agentic Al remain exposed to litigation risk even if federal
enforcement priorities evolve. Private plaintiffs, state regulators, and courts may likewise continue to challenge biased Al
systems under existing employment statutes.

2. NLRB: Al Through the Lens of Collective Bargaining and Employee Rights

The National Labor Relations Board (NLRB) has not yet established jurisprudence specific to agentic Al. When it does
face questions about whether and how agentic Al impacts employee rights, collective bargaining, and employers’
obligations under the National Labor Relations Act (NLRA), it is expected that the decisions will follow traditional labor
law principles governing automation and technological change. Future cases will also require contemplation of whether
labor law doctrine developed by evaluating human actors and decision-makers should apply when Al has replaced those
human actors, in whole or in part.

Electronic Monitoring and Surveillance. Modern agentic systems can monitor productivity, track employee movements,
analyze communications, and evaluate performance. Agents that monitor, score, or review employee communications can
operate continuously and at scale creating uncertainty about whether protected activity is being captured or could
reasonably appear to be. Unlike passive tools, an agent may also act on what it observes (flagging, escalating, or
adjusting work, or referring employee conduct for investigation or discipline) without contemporaneous human review.
Unions may argue that monitoring, even by a non-human system, chills employees' exercise of their rights to organize
and engage in protected concerted activity and is violative of the Act. Regardless of whether this turns out to be true or
not, employers should consider whether the appropriate safeguards are in place in connection with any monitoring so the
organization captures the value of the information collected without infringing on employee rights.

Bargaining Obligations. \When employers introduce technologies that affect terms and conditions of employment,
planning should include whether decision and/or effects bargaining will be required. Agentic Al may affect job duties,
staffing levels, scheduling, workplace policies, performance evaluation criteria, discipline systems, workload allocation
and more. Depending on the impacts, existing contract language and related considerations, employers may be required
to bargain over the decision to implement agentic Al, the effects of implementation, or both. If bargaining is contemplated,
employers can also plan thoughtfully around the form and timing of any such negotiations.

Al and Workforce Displacement. As agentic Al systems become capable of performing increasingly sophisticated
white-collar and administrative functions, concerns regarding job displacement have intensified. Unions are using this
fear to recruit white-collar workers to consider union representation in increasingly large numbers. It has also led to an
increased focus on Al and displacement concerns at the bargaining table. Labor organizations have sought contractual
protections limiting Al deployment, and where jobs are at risk, retraining opportunities, severance benefits, and advance
notice requirements. Whether or not a bargaining obligation exists and how contract language will be interpreted will
mostly likely be analyzed under traditional labor law principles governing automation and technological change. Section
IV.F discusses how these principles may apply to agentic Al

3. DOL: Prioritizing Al to Increase Productivity and Economic Growth

The DOL under the second Trump administration has taken a substantially different approach to artificial intelligence than
the Biden administration, emphasizing innovation, economic competitiveness, and workforce development rather than Al-
specific workplace regulation. Consistent with President Trump's executive order on removing barriers to American

leadership®® in Al and the administration’s subsequent Al Action Plan,*® the Department has characterized Al primarily as
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an opportunity to increase productivity, create new jobs, strengthen national competitiveness, and support economic
growth. Public statements from DOL leadership have stressed that American workers should be equipped to harness Al
rather than be protected from Al through new regulatory requirements.*! This emphasis is expected to continue under
recently confirmed Secretary of Labor Keith Sonderling, who in his prior position as deputy secretary of labor, and
previously as a commissioner of the EEOC, took a keen interest in Al issues and how to best maximize their utility in the
workplace.

A central pillar of the DOL's Al agenda is workforce preparation. Under the administration's Al Action Plan, the
Department has been assigned responsibility for initiatives designed to "Empower American Workers in the Age of Al"
and "Train a Skilled Workforce for Al Infrastructure."4? To accomplish these goals, the Department has promoted Al
literacy, encouraged the incorporation of Al-related training into workforce development programs, expanded
apprenticeship opportunities, and supported the development of career and technical education programs focused on Al-
related skills. The Department has also encouraged state and local workforce agencies to use existing federal workforce
funds to support Al education and digital-skills development, reflecting a view that the principal labor-market challenge
posed by Al is ensuring workers have the skills necessary to adapt to technological change.

B. U.S. State and Local Regulation

1. Overview of State and Local Laws

In December 2021, New York City enacted a first-in-the-nation law regulating the way employers may use Al tools in
their employment decisionmaking. Each year since, an increasing number of U.S. jurisdictions have introduced similar
legislation. In December 2025, President Trump signed an executive order entitled “Ensuring a National Policy
Framework for Artificial Intelligence,” which attempts to limit states’ ability to regulate the use of Al by establishing an Al
Litigation Task Force within the Department of Justice that is authorized to challenge state Al laws on the grounds that
they are unconstitutional burdens on commerce, are preempted by federal regulations, or are otherwise unlawful.43
Nonetheless, nearly half of U.S. states introduced Al-related legislation during the 2026 legislative session, and it is
anticipated that state legislatures will continue to take up the issue of Al regulation in 2027.

Following the enactment of New York City’s law, a few other jurisdictions have passed laws regulating Al in employment.
The tables below provide a brief overview of these laws. A full description of each is included in Appendix A.

Jurisdiction and Title Synopsis

California S.B. 947 (2026) Prohibits an employer from using automated decision systems (ADS) or relying solely on ADS in
making employment decisions; requires an employer to provide post-use notice of ADS to
employees. Effective July 1, 2027.

California A.B. 1883 (2026) Prohibits employers from using a workplace surveillance tool that uses artificial intelligence to
collect neural data or recognize an individual's emotional state. Effective January 1, 2027.

California S.B. 951 (2026) Requires employers to provide a specific technology-related Cal-WARN notice before
separating workers if the separation is due to displacement by an Al system or other automated
technology. Effective January 1, 2027.

California Civil Code Provides that in an action against a defendant who developed, modified, or used Al that is
alleged to have caused harm to the plaintiff, the defendant cannot assert that the Al
autonomously caused the harm to the plaintiff. Currently in effect.
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Jurisdiction and Title Synopsis

California Fair Employment and Makes it unlawful for an employer to use an ADS or selection criteria (including a qualification

Housing Act (FEHA) standard, employment test, or proxy) that discriminates against a job applicant or an employee

Regulations or a class of applicants or employees on a basis protected under the FEHA, subject to any
available defenses. Currently in effect.

California Consumer Privacy Requires covered entities to conduct risk assessments if using automated decisionmaking
Act Regulations technology; creates data access and opt-out rights for consumers related to a business's use of
automated decisionmaking technology. Currently in effect.

Colorado Automated Decision- Regulates the use of automated decision-making technology (ADMT) to materially influence a
Making Technology Act consequential decision, which includes access to, eligibility for, selection for, or compensation
for employment. Effective January 1, 2027.

Connecticut S.B. 5 (2026) * Requires an employer to notify applicants and employees if an Al system will be used in
making employment-related decisions; prohibits use of an Al system to make discriminatory
employment-related decisions. Effective October 1, 2027.

¢ Requires an employer conducting a WARN-covered layoff to disclose to the state labor
department whether the layoffs are related to the employer's use of Al or another
technological change. Effective October 1, 2026.

¢ Provides that an employer's use of an automated employment decision tool is not a defense
to a discrimination complaint. Effective October 1, 2026.

Connecticut S.B. 472 (2026) Requires employers to notify employees of electronic surveillance and which prohibited
activities may require surveillance without prior notice. Currently in effect.

Illinois Human Rights Act Prohibits an employer from using Al functionality that has the effect of subjecting employees
and applicants to discrimination on the basis of a protected class in connection with the
following facets of the employment lifecycle: recruitment, hiring, promotion, renewal of
employment, selection for training or apprenticeship, discharge, discipline, tenure, or the terms,
privileges, or conditions of employment. Currently in effect.

IWinois Artificial Intelligence Provides that an employer that asks applicants to record video interviews and uses an artificial
Video Interview Act intelligence analysis of applicant-submitted videos must notify each applicant in writing before
the interview. Currently in effect.

Maine L.D. 61 (2026) Requires employers that use employee surveillance to provide notice to employees and
candidates for employment. Currently in effect.

New Jersey Law Against Provides that the use of automated decisionmaking technology to make employment decisions,

Discrimination Regulations including but not limited to decisions related to advertising, recruiting, screening, interviewing,
hiring, and compensation, may give rise to a disparate impact on members of a protected class.
Currently in effect.

New York State Worker Requires WARN Act notices to disclose whether the layoffs are related to the employer’s use of
Adjustment and Retraining Al.
Notification (WARN) Act

New York City Local Law 144 Requires an employer that uses an automated employment decision tool to screen a candidate
of 2021 for an employment decision to notify each such candidate regarding use of the Al tool; requires
an independent bias audit on any such tool in use. Currently in effect.
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The following table provides the statutory and regulatory definitions for the technologies covered under each of the laws

and regulations discussed above. The definitions provide a foundation for analyzing how agentic Al, and specific Al

agents and their functions within a workflow, fit within the current regulatory environment.

Jurisdiction

Law/ Regulation

Term/Covered
Technology

Definition

California

California

California

California

California

Colorado

Connecticut

Labor Code §§
1520 et seq.

Labor Code §§
1400.5
(CalWARN), 1520
et seq. (No Robo
Bosses Act)

Labor Code §§
1580 et seq.

FEHA Regulations

CCPA Regulations

Colorado Al Act

SB 5 (not yet
codified)

Automated decision
system

Artificial intelligence

Workplace
surveillance tool

Automated decision
system

Automated
decisionmaking
technology

Automated
decisionmaking
technology

Automated
employment
decision tool

Il. The Current Regulatory Environment for Workplace Al

Any computational process derived from machine learning,
statistical modeling, data analytics, or artificial intelligence that
issues simplified output, including a score, classification, or
recommendation, that is used to assist or replace human
discretionary decisionmaking and materially impacts natural
persons.

An engineered or machine-based system that varies in its level of
autonomy and that can, for explicit or implicit objectives, infer from
the input it receives how to generate outputs that can influence
physical or virtual environments. An ADS does not include a spam
email filter, firewall, antivirus software, identity and access
management tools, calculator, database, dataset, or other
compilation of data.

Any system, application, instrument, or device that collects or
facilitates the collection of employee data, activities,
communications, actions, biometrics, or behaviors by means other
than direct observation by a person, including but not limited to
video or audio surveillance, continuous incremental time-tracking
tools, geolocation, electromagnetic tracking, photoelectronic
tracking, or that utilizes a photo-optical system or other means.

A computational process that makes a decision or facilitates human
decisionmaking regarding an employment benefit.

Any technology that processes personal information and uses
computation to replace or to substantially replace human
decisionmaking.

Technology that processes personal data and uses computation to
generate output, including predictions, recommendations,
classifications, rankings, scores, or other information that is used to
make, guide, or assist a judgment, decision, or determination
concerning an individual.

Any technology that processes personal data and uses
computation to generate any output, including, but not limited to,
any prediction, recommendation, classification, ranking, score or
other information, that is a substantial factor used to make or
materially influence an employment-related decision.
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Definition

Connecticut

Illinois

Illinois

New Jersey

New York
City

SB 5 (not yet
codified)

Illinois Human
Rights Act

Avrtificial
Intelligence Video
Interview Act

NJLAD
Regulations

N.Y.C. Admin. Code
§§ 20-870 et seq.

Artificial intelligence

Avrtificial intelligence

Avrtificial intelligence

Automated
decisionmaking tool

Automated
employment
decisionmaking tool

2. Extraterritorial Application of U.S. Al Laws

Any machine-based system that, for any explicit or implicit
objective, infers from the inputs such system receives how to
generate outputs, including, but not limited to, content, decisions,
predictions or recommendations, that can influence physical or
virtual environments.

A machine-based system that, for explicit or implicit objectives,
infers, from the input it receives, how to generate outputs such as
predictions, content, recommendations, or decisions that can
influence physical or virtual environments, and includes generative
artificial intelligence.

No definition provided

Any technological tool that aims to automate all or part of the
human decisionmaking process.

Any computational process, derived from machine learning,
statistical modeling, data analytics, or artificial intelligence, that
issues simplified output, including a score, classification, or
recommendation, that is used to substantially assist or replace
discretionary decision making for making employment decisions
that impact natural persons.

As a general rule, there is a presumption against extraterritorial applicability of a state’s laws absent a clear intent to the
contrary.** The Commerce Clause “precludes the application of a state statute to commerce that takes place wholly

outside of the state’s borders, whether or not the commerce has effects within the state.”#> A state may not project its law

into another state to control commerce or transactions occurring there, but it may apply its law to multistate conduct with

substantial in-state connections or effects if the regulation is not discriminatory, does not directly control out-of-state
commerce, and does not impose burdens on interstate commerce that are clearly excessive in relation to the putative

local benefits.*¢

Using the example of a California employer utilizing an Al resume screening tool to find candidates for a job vacancy that

was widely published online on websites with a national reach, a state may likely regulate employers’ use of such tools

when the regulation is evenhanded, tied to hiring with a meaningful in-state nexus, and aimed at local interests such as

fair employment and applicant protection. Under that model, any effect on nationwide recruiting is usually treated as
incidental and judged under the burdens on commerce vs. local benefits paradigm, not invalidated automatically.*”
However, the law becomes constitutionally vulnerable if its practical effect is to force employers or Al vendors to conduct

out-of-state screening according to one state’s terms for transactions or jobs wholly outside the state.
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C. Global Framework

The European Union, Canada, the United Kingdom, China, South Korea, and Brazil have workplace Al laws addressing
human oversight, explanation, contestability, and territorial reach in employment-related Al. None of these jurisdictions
has enacted binding legislation specific to agentic Al. China has, however, issued a dedicated policy document on Al
agents, and regulators elsewhere have published non-binding analyses. The six jurisdictions follow different models:

The EU and South Korea have enacted China regulates through layered, The United Kingdom, Canada, and
comprehensive, risk-based Al statutes technology- and service-specific Brazil have no Al-specific statute in
that differ considerably in scope and administrative rules alongside its data force and rely primarily on data
intensity. protection law. protection law, sectoral or provincial

rules, and regulatory guidance. Canada
and Brazil have bills pending.

Obligations depend on the system'’s function, risk, classification, processing of personal data, deployment context, and
effects on individuals. A more detailed description of the above-mentioned laws is included in Appendix A.

1. Human Oversight and Explainability vs. Autonomous Operations

The central issue is not whether autonomous operation is prohibited, but whether the agentic process remains
attributable to identifiable persons and organizations as operational autonomy increases. For agentic Al, the key
questions are where in a multi-step workflow a legally relevant decision occurs and which oversight, explanation, or
review mechanism attaches at that point. The jurisdictions answer these questions differently. Some prohibit solely
automated significant decisions in principle (the EU); some permit them subject to safeguards (the United Kingdom); and
others grant individuals rights to an explanation, review, or refusal on request (China, South Korea, Québec, and Brazil).

European Union: Al Act. The EU framework distinguishes system-level oversight from individual rights. Article 14 of the
EU Al Act requires covered high-risk systems to be designed so that natural persons can effectively oversee their
operation. The system must enable the persons assigned to oversight, as appropriate, to understand its capacities and
limitations. Designated human supervisors remain alert to automation bias, interpret, disregard, or override outputs, and
interrupt the system. Article 26 requires deployers to assign oversight to persons possessing the necessary competence,
training, authority, and support, and requires employers to inform workers’ representatives and affected workers before
putting a high-risk system into service at the workplace. Article 86 grants individuals affected by significant decisions
based on the output of a high-risk system (under Annex Ill of the EU Al Act) a right to an explanation of the system’s role,
unless Union law already provides one. These provisions do not require a person to make every Al-assisted employment
decision, and they apply to Annex Ill systems only from December 2, 2027.

European Union: GDPR Article 22. Article 22 of the GDPR addresses a different risk. It prohibits, in principle, decisions
based solely on automated processing that produce legal or similarly significant effects, subject to exceptions for
contractual necessity, authorization by Member State law, and explicit consent, which is rarely a reliable basis in the
employment context due to the perceived imbalance of power. Where an exception under Article 22(2)(a) or (c) applies,
safeguards include the right to obtain human intervention, express a viewpoint, and contest the decision. The Court of
Justice of the European Union (CJEU) has held that an automated score can itself constitute a decision where a third party
draws strongly on it, and that the right of access extends to the procedure and principles actually applied, subject to the
protection of trade secrets. Under guidance endorsed by the European Data Protection Board (EDPB), human involvement
takes a decision outside Article 22 only where the reviewer has the authority and competence to change it and considers
all relevant information. Where a human merely ratifies an agent’s ranking or recommendation, the agent’s output may
itself be the relevant decision. Operational oversight under the EU Al Act and individual intervention under the GDPR are
therefore related but legally distinct mechanisms.
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European Union: Platform Work Directive. For persons performing platform work, the Platform Work Directive, once
transposed (by December 2, 2026), will require human monitoring, human review of significant decisions, and that
account suspensions or terminations be decided by a human being.

[

For multinational employers, the territorial question is not
where an agent 1s hosted but where its effects land.

United Kingdom. In the United Kingdom, the Data (Use and Access) Act 2025 amended the existing automated decision-
making provisions of UK GDPR and inserted new Articles 22A-22D into UK GDPR, with effect from February 5, 2026. A
decision is solely automated where there is no meaningful human involvement. Significant solely automated decisions are
generally permitted subject to Article 22C safeguards: information, an opportunity to make representations, human
intervention, and contestation. Article 22B restricts such decisions based entirely or partly on the processing of special-
category data unless a condition applies, which is unlikely to be the case in the employment context. The Information
Commissioner’s Office (ICO) 2026 report on agentic Al sets out its early views rather than guidance; the ICO has
announced updated guidance on automated decision-making.

China. China’s Personal Information Protection Law (PIPL) requires personal information handlers using automated
decision-making to ensure transparency and fair and impartial results. When a decision made solely through automated
decision-making significantly affects an individual's rights and interests, the individual may request an explanation and
refuse that method of decision-making. Handlers must also conduct a prior personal information protection impact
assessment. Rules on algorithmic recommendation services add protections for workers subject to platform work-
scheduling algorithms. China’s 2026 policy guidance on Al agents, which is not legally binding, calls for users to retain
the right to be informed of, and to make the final decision on, an agent’s autonomous decisions.

South Korea. South Korea's Al Basic Act requires operators of high-impact Al to notify users in advance that a product or
service is based on such Al and to implement measures addressing risk management, explanation of outcomes and
principal criteria, user protection, human oversight, and documentation. Documentation with explanations is required to
the extent technically feasible. Whether an employer that uses a third-party system solely for internal HR purposes is an
operator subject to these duties has not yet been settled. Article 35 frames the fundamental-rights impact assessment as
a best-efforts obligation. The Al Basic Act’s operator categories do not map directly onto the EU concepts of provider and
deployer. Individual decision rights instead derive from the Personal Information Protection Act (PIPA): data subjects may,
subject to exceptions, refuse fully automated decisions that significantly affect their rights or obligations and request an
explanation, and controllers must publish the criteria and procedures used.

Canada. Canada presents a sectoral and provincial model. The federal Directive on Automated Decision-Making requires
covered federal institutions to publish algorithmic impact assessments and implement impact-scaled explanation,
human-involvement, and recourse measures. Québec requires an enterprise making a decision based exclusively on
automated processing to notify the affected person and, on request, disclose the personal information, reasons, and
principal factors involved. The person must be allowed to submit observations to a staff member able to review the
decision. In Ontario, since January 1, 2026, employers with at least 25 employees must disclose Al use to screen, assess,
or select applicants in publicly advertised job postings. The rule requires disclosure, not human review or an explanation
of the system. For agentic workflows, Québec’s “exclusively automated” test raises the same question as GDPR Article
22: whether a staff member who simply approves an agent’s ranking or recommendation takes the decision outside the
rule, and Ontario’s disclosure duty may apply wherever an agent screens or ranks applicants for an advertised position.

Brazil. Article 20 of Brazil's General Data Protection Law (LGPD) permits a data subject to request review of decisions
made solely through automated processing that affect the subject’s interests and to obtain information about the criteria
and procedures used, subject to commercial and industrial secrecy. The enacted text does not expressly require review by
a natural person. PL 2338/2023 would classify Al used in recruitment, evaluation, promotion, and termination as high-risk
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and establish broader Al-specific rights, but remains subject to amendment. For agentic workflows, the review right may
attach where an agent’s output is adopted without independent human assessment. While the LGPD does not require the

review to be performed by a person, it remains legally unsettled whether, and in what circumstances, a second
automated check would satisfy this requirement. If enacted in its current form, PL 2338/2023 would likely treat agents

used for those employment functions as high-risk.

These regimes do not use oversight, intervention, review, explanation, and contestability interchangeably, so each

mechanism should be matched to its legal trigger, responsible actor, and decision stage. Explanation and contestation of
significant decisions are common to all six jurisdictions and regulators generally treat human review as meaningful where

the reviewer has the authority, competence, and information needed to change the outcome. Employers may therefore

consider identifying the points at which an agent’s output becomes determinative and documenting the oversight applied

there.

2. Extraterritorial Reach of Non-U.S. Laws

For multinational employers, the territorial question is not where an agent is hosted but where its effects land. Each
regime uses its own connecting factors, such as establishment, the targeting or monitoring of individuals, the use of a

system's output, or effects on the local market, and employment protections attach separately to the place of work. An
agent hosted in the United States that screens applicants for a role in Germany, for example, may bring the EU Al Act

(because its output is used in the Union), the GDPR, and German works council rights into play at once.

Jurisdiction

What brings a foreign employer within

reach

Local representative

European Union EU Al Act Providers placing systems on the Union market; Non-EU providers of high-risk systems
deployers established or located in the Union; must appoint an authorized representative
non-EU providers and deployers where the in the Union
system’s output is used in the Union

European Union GDPR Processing in the context of an EU establishment; Non-EU controllers/processors caught by
specified offering or monitoring activities directed Art. 3(2) must appoint a representative in
at individuals in the Union the Union (exceptions for occasional/low-

risk processing and public authorities)

United UK GDPR Establishment and targeting tests comparable to Non-UK controllers/processors caught by

Kingdom (Art. 3) the GDPR Art. 3(2) must appoint a representative in

the UK, subject to the same
occasional/low-risk and public-authority
exceptions as under the EU GDPR

China PIPL Specified overseas processing of personal Overseas handlers must designate a
information concerning persons in China, representative in China
including processing to provide products or
services or to analyze or evaluate behavior

South Korea Al Basic Act Conduct abroad that affects the Korean market or Domestic agent required for certain
users within the Republic of Korea foreign operators (see note below)

Canada PIPEDA and Real and substantial connection to Canada; No local representative requirement under

provincial employee-data coverage is limited (see note PIPEDA, Ontario statutes, or Quebec's
statutes below) Law 25
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What brings a foreign employer within

Jurisdiction reach Local representative

Brazil LGPD Processing occurs in Brazil; processing targets No local representative requirement
the provision of goods or services to, or concerns
data of, individuals located in Brazil; or the data
was collected in Brazil

Note on Canada and South Korea. For employee data, PIPEDA reaches only federal works, undertakings, or businesses;
other employees are covered, if at all, by provincial statutes such as those of Québec, Alberta, and British Columbia.
Under South Korea’s Al Basic Act, foreign operators without a Korean place of business must designate a domestic agent
if they exceed revenue or user thresholds.

Employment law layer. Data and Al rules are only one layer. Under EU conflict-of-laws rules, employees may not be
deprived of the mandatory protections of the law of the country where they habitually work, and local consultation and
co-determination rights, such as German works council rights over technical monitoring systems, attach to the local
establishment regardless of where the system is hosted.

For multinational employers, centralized procurement, hosting, or model ownership therefore does not alone determine
territorial application. Employers may address overlapping requirements through a group-wide baseline, jurisdiction-
specific configurations, or a combination of both.
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[II. Reconciling the Current
Regulatory Environment
with the Advances in
Autonomous Al Systems

Mismatch: Al Employment Laws and Agentic Systems

The explainability critique of Al is familiar: complex machine-learning models operate as "black boxes," and even their
developers may be unable to say why one applicant scored higher than another. Regulators often respond by demanding
transparency, documentation, human review, or disclosure of decision factors. The familiar response is that human
decision-making is hardly more transparent. Managers rely on intuition and pattern recognition they cannot fully
articulate, their explanations are often post hoc, and the law tolerates considerable opacity in human decisions.

Defensibility. The more serious problem is not explainability but defensibility. Discrimination law has never required
perfect explanations from human decision-makers; instead, it tests whether outcomes can be justified. That is where the
conflict becomes concrete. Disparate impact doctrine rests on a causal, hypothesis-based model of selection, while
machine learning rests on correlation-based prediction that need not be tied to causation.

Content, construct, and criterion validity. Once a plaintiff shows that a selection procedure disproportionately excludes
a protected group, the employer must show that the practice is job-related and consistent with business necessity. The
Uniform Guidelines on Employee Selection Procedures,*® on which courts have relied for decades, assume that a
procedure can be studied, understood, and defended through validation. Content validity ties the procedure to actual job
tasks; construct validity ties it to a trait important to performance; and even criterion validity, which rests on a statistical
relationship with job performance, traditionally operates against a backdrop of identifiable job characteristics. Each
assumes the employer can say what the procedure measures and why it matters for the job.

The more serious problem is not explainability but
defensibility.

Application to machine learning. Machine learning strains that assumption. A model may weigh thousands of variables
and their interactions, identifying patterns that improve predictive accuracy without any underlying theory of job success.
Suppose a hiring model finds that a combination of linguistic patterns, timing of career moves, educational attributes, and
interview characteristics predicts sales performance, and its use creates a disparate impact. The employer may be able to
show that the model predicts performance. What it may be unable to show is why the predictors matter. The model may
know that something predicts success without knowing what job-relevant characteristic it is measuring, and "the model
works" may not, standing alone, carry the employer's burden.
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Criterion justification. The difficulty is not correlation itself; criterion validation has always relied on correlations. It is
that business necessity calls for a justification of why a factor should be allowed to influence employment decisions
despite its discriminatory effect. Employers have traditionally met that burden by showing that the factor measures
something important to the job, such as judgment, conscientiousness, or technical competence. An advanced model's only
answer may be that the data show the factor predicts success. Under current frameworks, that may not be enough.

Agentic systems sharpen the problem. An agent that adjusts its own criteria as it works may leave the employer unable
to identify which factors drove a given outcome, let alone why, as the "connectedness" hypothetical in Section IV.C
illustrates. And even where an employer meets its burden, a plaintiff may still prevail by showing a less-discriminatory
alternative, an argument that may be easier to make when a model can be reconfigured.

A new question. Al presents a question that the existing legal framework was never designed to answer: if a system
demonstrably predicts successful job performance better than human decision-makers, but cannot explain the causal
basis for its predictions, can it ever fully satisfy a business-necessity defense? The Uniform Guidelines largely assume
that the answer will come from validation grounded in identifiable job-related characteristics. Modern machine learning
increasingly suggests that highly effective prediction may exist without any corresponding causal explanation.

The core tension. Anti-discrimination law is built around decision justification through human explanation. Advanced Al
is built around decisional justification through computerized prediction, centering status-quo accuracy over required
fairness. As Al grows more sophisticated and more decision-making authority shifts from humans to Al, these
considerations become increasingly difficult to reconcile. With the advent of agentic Al, the ceding of autonomy is close to
complete. Agentic systems may be able to conduct an entire employment process without human supervision or
interdiction. At that point, the Al is the employer's agent for all practical purposes, and the core tension becomes even
harder to reconcile, for two reasons.

Agentic Al further separates outcomes from identifiable selection criteria. Traditional disparate impact analysis
generally assumes that we can identify the challenged practice. A cognitive test, a degree requirement, a personality
assessment, a physical-strength standard, or even an Al-built scoring model can be isolated and validated. We can ask
whether a particular criterion causes adverse impact, and whether it is job-related and consistent with business necessity.
Agentic systems increasingly do not operate through a fixed and stable set of criteria. They dynamically gather
information, formulate plans, decide what data is relevant, choose among alternatives, invoke tools, revise conclusions,
and adapt their own workflows in pursuit of an objective. The question "which factor caused the disparate impact?"
becomes far more difficult when the system itself is continuously deciding which factors to consider and how much
weight to place on them. The legal framework assumes a relatively stable selection procedure. Agentic systems can
function like an evolving decision rubric instead of a set company-wide policy.

Agentic Al widens the gap between prediction and justification. Even with conventional machine learning, an
employer may struggle to explain why a particular model predicts success. With agentic Al, the difficulty increases
because the agent may not merely be predicting an outcome, it may be exercising judgment. For instance, an agent may
review applications, investigate candidates, search for additional information, determine which qualifications are most
important for a specific opening, deprioritize some criteria, emphasize others, and ultimately recommend disposition
decisions. At that point, the Al is no longer merely finding correlations within a predefined model for humans to use as
part of their decisional matrix. Instead, it is making a series of intermediate judgments that collectively produce the
outcome. If those outcomes generate adverse impact, employers' burden under traditional disparate-impact principles
becomes extraordinarily difficult. It is not enough to say that the final recommendation predicts success. Employers would
need to explain why the various considerations the agent deemed relevant are job-related and consistent with business
necessity. The more autonomous the system becomes, in other words, the harder that explanation becomes, and full
autonomy is the agentic Al goal.
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B. The “No Robo Bosses” Era: Employment Law in the Age of Agentic Al

1. From Al Assistant to Al Agent

A few years ago, workplace artificial intelligence was most visible at the front end of the employment relationship.
Employers used automated tools to search resumes, identify keywords, and sort applicants into manageable pools. Those
systems could be consequential, but their role was generally discrete: they performed a defined task and returned an
output to a human decision-maker. Agentic Al changes that model. Instead of waiting for a person to direct each step, an
Al agent can pursue an assigned objective across multiple stages of a workflow. The relevant legal question is therefore
no longer only whether an algorithm screened a resume fairly. It is whether an automated system has become an active
participant in a chain of employment decisions.

That shift creates an accountability problem. When an Al agent influences a discriminatory hiring result, an erroneous
disciplinary recommendation, or a reduction in force, who bears responsibility: the employer, the software developer, the
vendor that configured the system, or the individual manager who accepted the output? The emerging answer from
legislatures and regulators is increasingly clear. An employer may use Al to assist its decisions, but it cannot delegate
legal accountability to the machine.

The newest laws do not follow a single model. Some require audits. Others focus on disclosure, human review, data
access, record retention, or discrimination. Their coverage thresholds and effective dates vary. Yet together they mark a
transition from the first generation of workplace Al regulation, which concentrated largely on hiring transparency, to a
more demanding era of governance over the entire employment lifecycle.

2. The First Generation: Bias Audits and Hiring Transparency

Agentic Al exposes the limits of the first generation approach, which is heavily reliant on bias audits as a method of
preventing algorithmic discrimination. An annual audit may provide useful information about a defined screening tool at a
particular point in time. But an Al agent may interact with candidates, alter the sequence of questions, synthesize multiple
data sources, recommend next steps, and communicate outcomes. As the system takes on more functions, employers will
need to ask whether an audit of one component adequately captures the risks created by the full workflow, including
changes in configuration, data inputs, model versions, and human reliance.

IWLinois illustrates the movement from tool-specific regulation to decision-focused regulation. The Artificial Intelligence
Video Interview Act began with a comparatively narrow use case. It requires notice, an explanation of how the technology
works and what characteristics it evaluates, and consent before an employer uses Al to analyze an applicant-submitted
video interview. It also regulates sharing and deletion of the video.*®

The 2026 amendments to the Illinois Human Rights Act take a broader approach. The statute now addresses the use of
Al with respect to recruitment, hiring, promotion, discipline, discharge, training, tenure, and other terms or conditions of
employment. It prohibits uses that have the effect of subjecting employees to unlawful discrimination and requires notice
when Al is used for covered employment decisions.%° The direction, however, is unmistakable. Illinois is no longer
regulating only a particular interview technology. It is regulating Al-assisted employment decisions. The focus is shifting
from what the product is called to what the system does and what outcome it helps produce.

3. The Second Generation: Governance, Explanation, and Human Review

Colorado’s Automated Decision-Making Technology Act applies when automated decision-making technology materially
influences a consequential decision, including an employment decision. For employers, the core obligations are
procedural. A deployer must provide pre-use notice. After an adverse consequential decision, it must provide a plain-
language description of the decision and the technology’s role, along with instructions for obtaining more information. On
request, the affected person may correct personal data and seek meaningful human review and reconsideration.5!
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Connecticut’'s new law adds another model. Its automated employment decision technology provisions require plain-
language disclosure when a person is interacting with the technology, unless the interaction would be obvious to a
reasonable person. Employers must also provide pre-use information about the technology’s purpose, the nature of the
decision, the categories and sources of personal data processed, and how the data will be assessed.>? Connecticut also
addresses accountability through its existing civil-rights framework. Under the state’s antidiscrimination law, an
employer’s use of automated employment decision technology is not a defense to a discrimination complaint under state
law. Evidence of anti-bias testing or similar proactive measures may be relevant, but the employer cannot simply point to
the technology as the responsible actor.53

4. California Enters the “No Robo Boss” Era

California first made its accountability position explicit through regulations under the Fair Employment and Housing Act.
The regulations apply to automated decision systems that make or facilitate decisions concerning an employment benefit.
They confirm that using such a system or related selection criteria in a manner that discriminates against an applicant or
employee may violate FEHA. They also treat anti-bias testing, or the absence of it, as potentially relevant evidence and
require retention of covered employment records, including automated-decision-system data, for four years.5*

The regulations matter because they reject the notion that automation creates a liability gap. If a computational process
facilitates a discriminatory decision, the availability of a vendor, model, or algorithm as another causal actor does not
erase the employer’s obligations under FEHA. The employer still selected, configured, deployed, and relied on the
process in an employment setting.

California moved beyond anti-discrimination principles with the No Robo Bosses Act. The law prohibits an employer from
relying solely on an automated decision system to make a disciplinary or termination decision. When the employer
primarily relies on the system, a human reviewer must corroborate the proposed decision using other information, such as
performance evaluations, witness or customer interviews, or personnel records. If the recommendation cannot be
corroborated, it cannot be used as the basis for the action.5®

[

Despite their differences, these laws increasingly converge
around one rule: employers cannot outsource accountability.

The distinction between “solely” and “primarily” is important. The law does not ban automated assistance in discipline or
termination. It prohibits sole reliance and imposes independent corroboration when the system is the primary basis for
the decision. That nuance should shape policies, training, and documentation. A manager who merely clicks “approve”
has not supplied meaningful review. The human reviewer must evaluate evidence outside the system’s output and must
be prepared to reject the recommendation.®

5. The “Can’t Blame Al” Principle

Despite their differences, these laws increasingly converge around one rule: employers cannot outsource accountability. In
IWinois, an Al-assisted employment decision remains subject to the Illinois Human Rights Act.5” In California, the FEHA
applies when an automated system makes or facilitates a discriminatory employment decision, and the No Robo Bosses
Act requires human corroboration in specified disciplinary and termination decisions.5® Connecticut expressly provides
that use of automated employment decision technology is not a defense to discrimination.5® Colorado places notice,
explanation, correction, and human-review duties on the deployer that uses the technology.®°

That convergence has practical consequences for vendor management. A contract can allocate financial risk between an
employer and a technology provider, but it cannot guarantee that a regulator, court, applicant, or employee will look only
to the vendor. Nor should an employer assume that a vendor’s generic representation that a product is “compliant”
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answers the questions that matter: What data does the system use? What outcomes does it influence? Can the employer
test for adverse impact? Can the employer preserve relevant records? Can a human understand and override the output?
Will the vendor provide information needed for notices, access requests, investigations, and litigation?

The emerging “No Robo Boss” era is not a rejection of workplace technology. It is a rejection of unaccountable
automation. Employers may delegate tasks to an Al agent, but they cannot delegate their obligations under anti-
discrimination, privacy, transparency, and workforce-protection laws. The organizations best positioned to use agentic Al
will not be those that remove people from every decision. They will be those that know where human judgment matters,
preserve it deliberately, and can prove that it was exercised.
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[V. Key Labor and Employment
Law Considerations for Agentic Al

Legal Risks of Precursor Al

The precursor Al described in Section | — predictive Al, generative Al, NLP, and computer vision — have distinct objectives
and outputs, but they expose employers to overlapping legal risks when used in connection with employment decisions
such as recruiting, screening, hiring, managing, monitoring, compensating, promoting, disciplining, and terminating
workers. Employment-related laws generally apply according to the employer’s operations and personnel decisions,
regardless of whether the employer used a person, software, or an automated system to carry out the operations and
decisions. In addition, inaccuracies or other incorrect output due to user or system error may also give rise to legal risk.

1. Al-specific requirements

Employers should assess coverage of Al systems in use not only with respect to generally applicable employment laws
but also to an expanding, jurisdiction-specific set of laws and regulations setting guardrails on how employers may use
Al tools. An inventory of these laws within the United States will be discussed below. Multinational employers may also
encounter the European Union Al Act’s requirements for certain employment-related systems; these requirements will
also be discussed in detail. Because coverage may turn on an Al system’s function, whether the output underwent human
review, the weight given to its output, the worker’s or job’s location, and the type of data processed, employers need
coordinated legal, HR, procurement, privacy, and data security review before deployment and throughout the vendor
relationship to ensure compliance with the laws currently in effect.

2. Discrimination and bias

State and federal antidiscrimination laws generally recognize two theories of liability for employment discrimination —
disparate treatment and disparate impact — and Al implicates both.! Disparate treatment occurs when an employer fails
to hire, discharges, or otherwise discriminates with respect to an individual's compensation, terms, conditions, or
privileges of employment because of a protected characteristic.5? Disparate treatment can arise in connection with the use
of an Al tool when automated systems learn from biased training data to recognize and discriminate against protected
characteristics without being explicitly programmed to do s0.%% Predictive Al tools can reproduce or amplify inequities
embedded in historical hiring, promotion, performance, or compensation data. Even when a model excludes protected
characteristics from screening, seemingly neutral variables such as ZIP code, schools attended, employment gaps, word
choice, or wage history may operate as proxies, and unrepresentative training data may cause materially different error
rates across groups.® NLP-based screening and interview tools may struggle with or misinterpret accents, speech
differences, nonstandard syntax, culturally specific language, or disability-related communication patterns.®> Computer
vision systems may perform unevenly based on lighting, assistive devices, facial differences, or use of religious headwear,
and generative Al may introduce stereotypes or exclusionary criteria into job advertisements, interview questions,



Agentic Al in the Workplace Report 2026 NOVEMBER 2026

candidate summaries, and performance narratives.® In this way, algorithmic bias can affect who sees an opportunity,
advances through resume screening, receives a workplace accommodation, or is selected for promotion, creating potential
disparate treatment exposure.

Under the disparate impact theory of discrimination, plaintiffs may prove discrimination without proving intent to
discriminate if an employment policy or practice disproportionately affects a protected group.” Al tools can magnify the
risk of disparate impact claims as follows:

In analyzing a large quantity of data, an algorithm might identify a statistical correlation between a specific
characteristic of a job applicant and future job success that nevertheless lacks a causal relationship. Furthermore,
employees and applicants also may have an easier path alleging class-wide discrimination claims if the employer
uses the same Al tool or algorithm to assess an entire pool of candidates. Put differently, if an algorithm is applied
across a group—or several groups—of applicants, the algorithm may easily provide the common questions of law
or fact necessary to certify a class under Rule 23 of the Federal Rules of Civil Procedure.%®

A vendor’s assurance that a tool is “bias free,” or a general audit performed across all users, may not establish that the
system is valid or equitable for the employer’s particular jobs, applicant population, configuration, and decision process.
Human review is also not a complete safeguard when reviewers lack information about the model's data and limitations,
defer reflexively to an algorithmic score, or cannot identify patterns visible only across many decisions.%®

3. Privacy and data protection concerns

Use of Al systems may require or encourage collection of large volumes of applicant, employee, customer, and consumer
information. Predictive and NLP tools may infer sensitive attributes from ordinary data; generative Al users may
inadvertently place confidential personnel or medical information, attorney-client privileged or trade secret information, or
proprietary customer information into prompts; and computer vision may capture facial geometry or other biometric
identifiers.”® Workplace monitoring can also collect personal data beyond what is necessary for the stated business
purpose. Depending on the jurisdiction and data involved, employers may face notice, consent, data minimization,
retention, security, access, deletion, and vendor-contracting obligations under a jurisdiction’s general data privacy statute.
Many U.S. states have data privacy laws in effect, and multinational employers must also comply with the EU’s GDPR and
other global privacy regulations. Biometric information warrants particular caution because some laws specifically
regulate its collection, storage, disclosure, retention, and destruction, and a compromised biometric identifier cannot
simply be replaced like a password.”* For example, use of computer vision tools for facial recognition functions create risk
for employers in Maryland and Portland, Oregon due to the laws in effect in those jurisdictions intended to protect
workers’ and consumers’ privacy rights.72

4. Unfair competition and trade secret protection

Employees may expose an employer’s trade secrets or confidential information belonging to a customer by entering
source code, pricing, strategy, customer information, product plans, or other proprietary material into an Al system whose
provider may retain prompts, use them to improve models, or permit access inconsistent with applicable confidentiality
duties. This disclosure or use can support a misappropriation claim and may also undermine the employer’s ability to
show that it took the “reasonable measures” required to maintain trade secret protection.”® Conversely, Al-generated
competitive intelligence, code, or business content may reproduce or derive from information obtained under
circumstances that restrict its use, creating risk when the employer cannot establish provenance. Al output used in
recruiting, marketing, or commercial communications may also create unfair competition exposure if it falsely describes a
product or service, causes confusion about source, sponsorship, or affiliation, or improperly uses a competitor’s marks.”*
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5. Inaccuracy and hallucination

Predictive systems can produce false positives, false negatives, or unreliable forecasts when data are incomplete,
unrepresentative, stale, or poorly matched to the workplace context.”® NLP and computer vision tools can misclassify
language, make speech transcription errors, or misidentify people or events, while generative Al may hallucinate facts,
citations, qualifications, policy requirements, or explanations that sound plausible but are unsupported.’® Relying on
faulty outputs in connection with consequential decisionmaking may result in failure to follow legal regulations or
policies, negligent or defamatory communications, and flawed investigations. The inability to explain and defend the
decision opens an employer up to significant exposure. Use of false or misleading Al-generated information in court
filings or in reports and other information submitted to regulatory bodies is also a major risk.

B. Agency Principles and the Allocation of Workplace Authority

The next phase of workplace Al is not defined by better tools, but by greater autonomy. When an employer intentionally
confers autonomy on autonomous systems to perform workplace functions, existing agency principles may become
increasingly important in determining how responsibility is allocated when those systems influence or execute
employment-related decisions. The key question may be whether and to what extent the organization's decision to
delegate autonomy to the Al alters traditional principles of accountability?

Under federal statutes such as Title VII, the ADA, and the ADEA, the term “employer” includes “any agent of” an
employer.”” However, the word “agent” now carries several meanings including an Al system in the technological sense
described as “systems where LLMs dynamically direct their own processes and toll usage, maintaining control over how
they accomplish tasks,””® an agent under common law doctrine, or an employer's statutory "agent" under federal anti-
discrimination laws. Those concepts are not necessarily interchangeable. Employment law has nevertheless long tied
employer responsibility to delegated authority, particularly where employers empower supervisors and other agents to
act on their behalf. Agentic systems raise similar questions when organizations authorize autonomous systems to
influence or execute workplace decisions.

1. Authority Conferred at Deployment

Two frameworks bear on whether an employer answers for an Al system's conduct: general agency principles, which turn
on delegated authority and control, and California's ADS regulations, which expressly reach ADS-enabled employment
decisions. Both point toward employer responsibility.

Delegated authority. The EEOC has long recognized that employers may act through agents and has defined an agent
as an individual or entity having "the authority to act on behalf of, or at the direction of," the employer.”® The agency
relationship therefore turns on delegated authority rather than employment status alone. Consistent with that approach,
liability questions involving agentic Al may focus less on whether an autonomous system qualifies as an employee or
supervisor and more on the authority the employer conferred on the system.

Routes to principal liability. Restatement (Third) of Agency § 7.03 recognizes that a principal may be subject to liability
where an agent acts with actual authority, where the principal ratifies conduct, where the principal negligently supervises
or controls the agent, or where the principal delegates performance of a duty to another.8® Although those principles
developed for human actors, they focus on delegated authority and responsibility rather than solely on the characteristics
of the actor performing the task.

Is an Al system an agent? Whether an Al system can itself be a common-law agent remains unresolved, but recent
scholarship argues that it cannot. Some argue that the common-law definition of agency “does not plausibly encompass
agentic Al” because the relationship requires two legal persons capable of participating in an ongoing, consensual

fiduciary relationship. As such, an Al system “lacks the capacity to be an ‘agent™ and is instead an instrumentality created
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and deployed by human actors.®* Others have similarly observed that “[s]oftware cannot have a consensual relationship
with a human. As such, agency law doesn’t provide a rule to justify or explain the basis for the relationship between
software and humans.”®2

Why control matters. Control matters as well, and that requirement is not satisfied merely because one party creates a
mechanism through which another party performs a function. The U.S. Supreme Court’s decision in General Building
Contractors Ass'n, Inc. v. Pennsylvania illustrates why control is central. There, construction employers had agreed to an
exclusive hiring hall administered by a union that engaged in intentional discrimination. Although the hiring hall existed
through the employers’ agreement and supplied workers to their common workforce, the Court rejected the conclusion
that the union was therefore the employers’ agent. “At the core of agency,” the Court explained, is a fiduciary relationship
arising from consent that another act on one’s behalf and “subject to his control.”®® The relationship between the
employers and the union could not be characterized as one of principal and agent because the employers lacked control
over the union’s discriminatory hiring practices. Agentic Al presents the inverse circumstance: the employer selects the
system, defines its permissions, and determines the role of human oversight. A system that is not itself an agent may
therefore be treated as the employer’s instrument, with its conduct analyzed as the employer’s own.

California’s broader approach. California’s recently enacted automated decision system (ADS) regulations under the Fair
Employment and Housing Act take a broader approach to agency in the employment context. The regulations define an
employer’s “agent” to include “any person acting on behalf of an employer, directly or indirectly, to exercise a function
traditionally exercised by the employer or any other FEHA-regulated activity,” including when the activity or decision is
conducted “in whole or in part through the use of an automated decision system.”® An agent falling within that definition
is also treated as an “employer” for purposes of FEHA, and employers and other covered entities are liable for
discriminatory actions by their agents committed within the scope of the agency relationship.®® These regulations do not
appear to designate an ADS, standing alone, as a legal agent. Instead, they expressly reach persons acting for an
employer in traditionally employer-controlled functions, including applicant screening, hiring, promotion, compensation,
benefits, and leave, when those functions are performed in whole or in part through an ADS. Unlike the common law
control test, California’s regulatory framework expressly brings ADS-enabled employment activity within its definition of
an employer’s agent.

Ultimately, the system's conduct is likely to be attributed to the employer that deployed it. The practical question is what
the system has been permitted to do and how it is presented to the workforce. If employees are directed to an agent for
leave or accommodation information, for example, courts may consider whether workers would reasonably understand it
to speak for the employer.

2. Respondeat Superior and the Supervisor Question

Agentic Al systems increasingly perform functions historically carried out by managers and supervisors. An agentic
system may recommend discipline, assign work, evaluate performance, communicate with employees, or influence hiring
decisions. Although the technology differs from a human supervisor, the underlying legal question remains familiar: when
does conduct carried out on behalf of an employer become attributable to the employer itself? Two doctrines bear on that
question: respondeat superior, which asks whether the conduct served the employer's objectives, and supervisor liability
rules, which ask whether the actor was empowered to take tangible employment actions. Under both, the answer turns
on the authority the employer conferred.

Scope of employment. Even if an Al system is not itself an employee or agent, the doctrine’s rationale points the same
way. Under the doctrine of respondeat superior, an employer may be held responsible for conduct undertaken by an
employee acting within the scope of employment. As one court explained, “[a]n essential ingredient of agency is that the
agent is doing something at the behest and for the benefit of the principal. It must be the affairs of the principal, and not
solely the affairs of the agent, which are being furthered in order for the doctrine of respondeat superior to apply.”8®
Because an Al system has no independent interests, its conduct will ordinarily be directed toward the objectives its
deployer assigns.
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Supervisor status under federal law. Under federal law, an employee is a supervisor “when the employer has
empowered that employee to take tangible employment actions against the victim, i.e., to effect a ‘significant change in
employment status, such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a
decision causing significant change in benefits.”®” Supervisor status matters because the Faragher/Ellerth affirmative
defense is unavailable where a supervisor’s harassment culminates in a tangible employment action.® Although that
framework arose in harassment cases, its test, whether the actor was empowered to take tangible employment actions,
maps closely onto what agentic systems may be authorized to do. An employer that lets a system reject applicants or
reassign work without human approval has conferred the very authority that defines supervisor status.

[

Emerging Al governance frameworks increasingly focus on
the quality of human oversight rather than its existence alone.

New York City’s broader rule. The attribution question carries particular significance under the New York City Human
Rights Law (NYCHRL). The law establishes three routes to employer liability for discriminatory conduct by an employee
or agent: strict liability where the wrongdoer exercised managerial or supervisory responsibility; liability based on actual
knowledge and acquiescence; and liability based on constructive knowledge coupled with a failure to exercise reasonable
diligence.®

The open question. Courts have not yet resolved whether the functional autonomy conferred on an Al system is
sufficient to implicate the supervisory liability framework under the NYCHRL.®° On one hand, an Al system may be
authorized to perform functions traditionally associated with supervisors, such as directing employee conduct,
communicating disciplinary decisions, or acting with the apparent authority of human resources. On the other, employers
may argue that Al systems remain tools operating within a structure of human oversight and therefore do not
independently possess supervisory authority.

3. Human Oversight and the Decision-Maker

Employers have long relied on human oversight as a safeguard, and employment law has long looked for a decision-
maker whose reasons can be examined. Keeping a “human in the loop” is standard guidance; however, agentic Al
complicates both because human involvement exists on a spectrum. A person may independently evaluate the relevant
information, approve an Al-generated recommendation, monitor many automated decisions at once, or intervene only
after the agent has acted.

Emerging Al governance frameworks increasingly focus on the quality of human oversight rather than its existence alone.
NIST's Al Risk Management Framework emphasizes that human roles and responsibilities in overseeing Al systems
should be "clearly defined and differentiated" and recognizes that certain forms of human-Al interaction may amplify,
rather than mitigate, decision-making risks.®! The resulting inquiry may therefore focus not simply on whether a human
remained somewhere in the process, but on whether that individual exercised independent judgment and retained
meaningful responsibility for the ultimate decision.

For employers, the practical lesson is that the value of human oversight depends on where it sits and what the reviewer
can do. Oversight placed before consequential actions, by someone with the information and authority to change the
outcome, is more likely to function as the safeguard employers intend.

Agency law has long focused on authority, delegation, supervision, and accountability. Agentic Al increases their
significance. Courts and regulators may focus on the authority granted to the system at deployment, the foreseeability of
the resulting conduct, and the individuals or entities that retained the power to prevent the outcome. Employers may
delegate workplace functions, but the allocation of responsibility for their consequences will likely follow the authority
they conferred.
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C. Dynamism and Discrimination Risk

Agentic Al's dynamism, the way each decision shapes the next, can turn a facially neutral objective into a discriminatory
pattern that neither the employer nor the developer intended or can readily explain. That combination may make
disparate impact claims easier to prove and harder to defend. Consider an autonomous vehicle: faced with a fork in the
road, the algorithm must decide whether to take the right or left fork. But if the vehicle turns left, the algorithm sees a
different traffic pattern than if the vehicle had turned right, and all its subsequent decisions reflect the consequences of
that prior choice.

The ability of Al to discern an optimal decision based on ever-changing information creates unique and difficult
challenges for employers and developers. Consider the following hypothetical:

« An agent is tasked with developing a workforce that is both highly efficient and likely to include loyal and long-
serving employees.

- The agent observes that when employees are teamed with others who reside in similar neighborhoods, and attend
the same or similar schools, their turnover rates are lower and production is greater. We can call this trait
“connectedness,” which may be a neutral trait, but its impact may be less benign. For example, these traits may be
correlated with ethnicity, and result in members of a given ethnic group preferred for some jobs but not others.
With each hire, the connectedness within the group increases because of the agent’s search for similarity, and any
disharmony associated with a “non-traditional” hire may impact an ever-greater number of employees.

» As aresult, the agent steers a path that tends to segregate the workforce. Note, however, that the agent has no
information regarding any demographic characteristic but has learned on its own that group “connectedness” is an
important aspect of productivity, and seeks out hires who are most likely to connect with those it previously slotted
into particular positions.

. Managers may recognize this outcome, but neither they nor the developer of the tool may have an inkling of how
this came about, let alone how to remedy it. The agent was tasked with maximizing productivity and found a
relationship in the data which it exploited in pursuit of efficiency. But its sequential decisions expose the employer,
and perhaps the developer, to potential liability.

Burden of proof. Title VIl of the Civil Right Act of 1964, as amended, prohibits selection methods that are neutral on
their face but result in decisions that disproportionately impact members of a particular demographic group.?? It is the
plaintiff’s burden to identify the particular facet in a multi-faceted process that causes the disparity, unless that hurdle
cannot be disentangled from other aspects of the decision. In that case, the entire process may be analyzed as an
integrated whole. Thus, if the value of “connectedness” overrides the influence of other selection criteria developed by the
agent, the disparity might be evident at the “bottom line,” i.e., the grouping of employees into ethnic enclaves, which
would satisfy the plaintiff’'s burden of proof.

Establishing a defense. The employer would seek to avoid liability by demonstrating the ethnic groupings are a by-
product of selection criteria that are job-related and consistent with business necessity, but it may have no means of
identifying the criteria the algorithm developed that yielded this pattern of segregation.®® Were the actual selection
criteria known to the employer, along with the tendency of employees who shared the same background to form more
productive groups, the employer in fact may have a defensible case. However, the rationale for an algorithm’s decisions
may be no more transparent than the reason an autonomous vehicle turned right on First Street rather than Second
Street, when traffic on both streets seemed similar. If the opacity of the algorithm’s decisionmaking process prevents an
employer from being able to demonstrate that its selection policy is job-related for the position in question and consistent
with business necessity, the employer cannot defeat a disparate impact claim.%4
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D. The Ability to Access Data Across Systems and Data Privacy

The characteristic that makes agentic Al particularly useful, its ability to access, connect, and act on information across
systems, creates data privacy challenges. Rather than treating an Al agent as simply another software application,
employers may need to consider the data the agent can reach, the information it creates, what it can do with that
information, and who ultimately receives it.

1. Configuration Conundrums: When Al Can Find Everything

Many privacy issues surrounding agentic Al begin with a deceptively simple question: What information can the agent
access? Organizations have long relied on permissions, data classification, network segmentation, and other controls to
determine who can access sensitive information. Agentic Al can increase the importance of those controls because an
agent may retrieve information from multiple repositories far more efficiently than an individual employee searching those
repositories manually. Consider an incorrectly permissioned folder containing employee medical information. An
employee might historically have had technical access to the folder without knowing that it existed. An Al agent capable
of searching broadly across organizational data may make the information significantly easier to surface.

Fundamental questions. Employers considering agentic Al therefore may want to revisit several fundamentals. Is the
information available to an agent current and accurate? Are obsolete policies and duplicate personnel records
appropriately archived? Is information classified correctly? Most importantly, does the agent inherit appropriate user
permissions, so that an employee cannot use the technology to obtain information the employee should not otherwise
access?

Security boundaries. These issues extend beyond confidentiality to cybersecurity. Connecting systems that previously
operated separately can affect existing security boundaries. A compromised agent or credential potentially provides
access to multiple sources rather than one application. Organizations might therefore consider controls such as least-
privilege access, enhanced logging, anomaly detection, and periodic access reviews.

Access and visibility. This is one area where Al itself may offer part of the solution. Security tools increasingly can
analyze activity patterns to identify anomalous behavior. The broader point is that deploying agentic Al may call for
considering both sides of the equation: increasing an agent’s access may warrant increasing visibility into what the agent
is doing with that access.

2. Agentic Al Can Create a New Category of Employee Data

Privacy considerations do not end with information an employer already possesses. Agentic Al may generate additional
information about employees. For example, an agent might learn an employee’s writing patterns, preferred applications,
routine working practices, voice, appearance, or communication preferences. With appropriate capabilities, that
information could allow an agent not merely to assist an employee but to emulate aspects of the employee, such as
drafting correspondence in the employee’s style or generating audio or video communications. That possibility introduces
several overlapping legal questions.

Biometric information. Voice or face-based functionality should receive particular attention. Illinois’ Biometric
Information Privacy Act (BIPA), for example, expressly covers voiceprints and scans of face geometry and imposes
requirements concerning notice, written release, retention, disclosure, and safeguarding when its provisions apply.®®

Identity and publicity rights. Al-generated likenesses also may implicate state identity, likeness, or right-of-publicity
laws. If an organization proposes to have an employee’s digital likeness, cloned voice, or avatar communicate externally,
employers may want to evaluate whether authorization is required and clearly establish the purposes and limits of that
authorization. There is also a practical security dimension: technology sufficiently sophisticated to reproduce an
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employee’s voice or appearance potentially creates a valuable impersonation credential. Employers might consider
whether such profiles warrant heightened access controls, restrictions on reuse, and specific deletion requirements when
employment ends.

Individual privacy rights. Comprehensive data protection laws add another layer. In the United States, only the
California Consumer Privacy Act applies to the personal data of the workforce, but virtually every other highly developed
country has data protection laws that protect such data.®® These laws provide rights including access, correction, and
deletion, subject to statutory exceptions. Employers deploying Al-generated employee profiles should consequently
consider whether existing processes for responding to privacy rights requests can locate and act upon information
residing inside the Al ecosystem, rather than only information in traditional HR databases.

3. Notice and Consent: Who Knows the Al Is There?

Agentic Al also raises questions about notice, consent, and transparency. First, existing employee privacy notices may not
adequately describe the new information being collected or new purposes for which existing information will be used. An
organization that begins creating employee voice profiles, for example, may need to analyze whether applicable notices
sufficiently describe that processing.

A second question is whether people interacting with an Al agent know that it is Al. This issue can arise internally, when
one employee interacts with another employee’s agent, and externally, when an agent communicates with customers,
applicants, vendors, or other third parties. As a growing number of laws require notice to individuals who might not
otherwise realize that they are interacting with Al,®7 organizations may want to establish a baseline rule for when agents
identify themselves rather than treating disclosure as a system-by-system decision.

Recording and communications laws deserve particular attention. An agent that listens to a telephone call or virtual
meeting in order to transcribe, summarize, or take action may implicate federal and state wiretap laws. Requirements
differ significantly by jurisdiction and circumstances. Recent litigation involving Al meeting assistants in which the
plaintiffs allege that an Al notetaking service recorded and transcribed conversations without appropriate consent shows
how the issue can arise.?® The case illustrates the potential importance of whether a technology provider acts solely on
behalf of the customer or uses intercepted information for its own purposes. If the service provider that supports the Al
agent uses the data collected by the agent for its own purposes, even in part, the service provider could be characterized
as a third party “listening in” on employees’ conversations. Without clear consent, the employer potentially could be
liable for aiding and abetting the service provider to violate wiretap laws. For employers, this highlights the importance of
vendor contracting. Agreements can specify whether the provider acts only on the employer’s instructions and whether
conversation data may be retained, reused, or used to train the vendor’s models.

4. When the Agent Crosses Borders

An Al agent may also move or expose information across national boundaries simply because its underlying
infrastructure, support personnel, or sub-processors are located elsewhere. For multinational employers, the GDPR and
other international data-transfer requirements impose familiar requirements. Although the U.S. has historically placed
few restrictions on the transfer of personal data overseas, the U.S. appears to be moving toward more protections. In
particular, the Department of Justice’s Data Security Program restricts or prohibits certain transactions that provide
countries of concern or covered persons access to specified categories of bulk sensitive personal data, including Social
Security numbers, biometric, precise geolocation, health, and financial data.®®

This does not turn every overseas Al deployment into a prohibited transfer. It does, however, make knowing where an
agent’s data goes and who can access it increasingly important. The DOJ itself advises organizations to “know their data,”
including its types, volumes, uses, and relevant transactions. Employers evaluating an agentic Al vendor may accordingly
want visibility into hosting locations, sub-processors, remote support access, and contractual restrictions on onward
access. 100
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5. Vendor Management Becomes Al Governance

Finally, agentic Al can make conventional vendor diligence considerably more consequential. A provider may hold not
only employer data but also the credentials or integrations necessary to act within employer systems. Contract review
therefore can extend beyond standard confidentiality language. Depending on how an Al system will be deployed, a
vendor contract might address security requirements, access controls, permitted use purposes, model training restrictions,
data retention and deletion, sub-processors, security breach investigation and notification, audit and logging capabilities,
allocation of incident cooperation, data location, allocation of responsibility for security vulnerabilities, service levels,
indemnification, and procedures for terminating the agent’s access.

The central privacy challenge posed by agentic Al is therefore not entirely new. Organizations already manage access
permissions, privacy notices, vendor relationships, biometric information, security, recording laws, and international
transfers. Agentic Al brings these familiar issues together, at scale and sometimes in a single system.

E. Optimizing Productivity, Labor Budget, and Wage and Hour Compliance

Agentic Al has the potential to transform one of the most troublesome tasks facing employers with large hourly
workforces: deciding which workers to schedule at which shifts to meet production needs and keep overtime costs low
while maintaining compliance with wage and hour laws. An agentic scheduling system might be asked to build next
month’s schedule based on expected customer demand, employee availability, skill sets and approved leaves, and labor
budgets. More sophisticated systems may continue working after the schedule is published, responding to call-offs, filling
open shifts, and modifying staffing as business conditions change.

1. Delegate the Work and Mitigate the Risk

The appeal of using Al in this area is easy to understand. Scheduling can be complicated, particularly in retail, hospitality,
and healthcare environments in which demand can fluctuate vastly day to day, even hour by hour. Managers must
balance numerous competing factors simultaneously. But the same autonomy that makes agentic scheduling powerful
presents important wage and hour considerations. A scheduling agent is intended to do more than just make
recommendations to a manager: it may be permitted to actually change an employee's schedule, even send them home
early, communicate with the employee about schedule changes, and reassign work tasks. Complying with wage and hour
obligations may often be at odds with the agent’s main objective: to keep the labor budget down while ensuring sufficient
people power to achieve production or sales goals. The same constraints placed on managers do not disappear when the
decisions are delegated to Al.10*

2. Scheduling Compliance Is More Than Just Overtime Rules

An employer deploying an autonomous scheduling tool may naturally want to instruct the system to minimize overtime
while maintaining appropriate staffing levels. But incorporating overtime rules is only one consideration. Depending on
the jurisdictions and workforce involved, a scheduling agent may need to also address:

- Multistate meal and rest period compliance, including whether the staffing levels will permit the employees to
realistically take those breaks in a compliant manner;

+ Right to rest and “clopening” protections, split shift and spread-of-hours rules, and “day of rest” requirements; and

» Collective bargaining agreements that may impose additional requirements concerning scheduling, shift premiums,

overtime distribution, seniority, or schedule changes.

A schedule that looks compliant on paper may collapse if it is impossible to follow or when unexpected customer
demand causes the agent to reallocate available workers to a different location or department.
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Last-minute and real-time adjustments. Agentic systems add another dimension because a schedule may no longer be
static. The very feature that makes an autonomous agent useful may be its ability to monitor business conditions and
continually optimize staffing. A tool might respond to unexpectedly low demand by delaying a shift, telling an employee
not to report, or sending an employee home early, all of which could trigger reporting time pay or guaranteed minimums
under a collective bargaining agreement. An agent might respond to high demand by extending shifts or asking
employees to report on short notice even if they have already worked that day, implicating potential split shift or
reporting time penalties. Further last-minute changes can implicate predictive scheduling laws and predictability pay or
alternative workweek schedule penalties. For employers operating in multiple jurisdictions, the challenge may be
particularly significant because a scheduling strategy permissible at one location may trigger additional obligations
elsewhere.

An agent may unwittingly engage an employee in work. Autonomous communication presents an additional wage and
hour risk. An agent charged with maintaining staffing levels might consider it reasonable to contact employees outside
their scheduled hours to confirm availability, respond to shift change requests, solicit volunteers for open shifts, or even
ask employees to complete a preliminary task. Each individual interaction might appear insignificant but arguably may
trigger compensable time in certain jurisdictions. Agentic technology can make that issue more consequential because the

system may itself create compensable work.

Agentic Al can have recordkeeping implications. The increased volume of data generated by agentic systems may also
make recordkeeping more complicated in some respects. Time punches may no longer be the only source reflecting when
work occurs. Scheduling platforms, task assignment agents, location information, agent communications, and system logs
may each generate data that is relevant to when an employee is performing work. When these sources of information are

inconsistent with an employee’s time punches, this can lead to claims that an employee has worked off the clock.

Agentic Al may change the jobs of exempt employees. The wage and hour implications of agentic Al are not limited to
nonexempt employees. Many of the core functions that agentic Al may be asked to perform have until now been
performed by an exempt manager. Managers who historically decided how many employees to schedule, which
employees possessed the appropriate skills, how to respond to fluctuations in demand, whether to call in additional
employees for a shift, how to accommodate time off requests, and how to control overtime may be freed up to perform
department goal setting or focus on process improvement. This redeployment of manager focus will require reevaluating
managers’ exemption status to determine whether scheduling duties are replaced with equally exempt duties, and that
the manager continues to exercise the same level of independent judgment and discretion necessary to satisfy the
exemption on which the employer relies.

Wage and hour audits may be even more important. Despite these risks, agentic scheduling can be valuable and
beneficial. This technology is ultimately likely to provide greater opportunities to incorporate compliance into scheduling
and workforce management processes with the right guardrails in place prior to deployment, including identification of all
wage and hour rules that apply to the relevant workforce and testing of the system against these constraints. Particular
attention should be paid to jurisdiction-specific requirements such as state and local rules and collective bargaining
agreements that a generically configured scheduling tool is unlikely to be built around.

Finally, auditing should not end when the technology goes live. Agentic systems are expected to respond dynamically to
changing conditions. Therefore, as changes are made to how schedules are created and how work is assigned, a system’s
deployment design must also adapt to ensure that the efficiencies Al produces do not result in unintended costs.

F. How Agentic Al Shifts Labor-Management Relations

Agentic Al is a new tool in the modern workforce, but far from the first technological advancement that has changed the
nature of work. Whether it was the introduction of early stage robotics, or the onset of social media at work, the Board

has applied traditional labor law principles and assessed the new workplace facts and realities within those overarching
principles. What is somewhat different today with agentic Al is that many existing doctrines assume identifiable human
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actors who assign work, exercise judgment, supervise employees, and communicate management decisions. Agentic Al
may perform or influence portions of those functions with less direct human involvement and employers need to consider
how that impacts the application of existing labor law principles.

1. Section 7 Rights in Every Workplace (Sections 7 and 8(a)(1))

Section 7 of the NLRA protects covered employees who engage in concerted activity for collective bargaining or other
mutual aid or protection, regardless of whether a union represents them.? Protected activity may include employees
acting together, bringing group concerns to management, or seeking to initiate or prepare for group action concerning
workplace issues. Surveillance of protected activity, or creating the impression of surveillance, may violate Section 8(a)(1),
while observing open protected activity generally is lawful unless the observation is "out of the ordinary."3

New subjects for concerted activity. Employees today may join together to oppose Al-driven monitoring, productivity
expectations, scheduling practices, performance evaluations, and to raise job security concerns driven by Al. Employee
discussions about an agent's effects on jobs, schedules, or productivity tracking may themselves be protected when they
relate to terms and conditions of employment. While the topics may be new, the governing legal framework remains the
same.

2. Organizing Risk and Employee Voice

Communication and transparency. Employees may experience ongoing adjustments to and questions about the future
of their work driven by agentic Al advancements. They want to know what’s coming and how it will affect them.
Employees want to know if Al is monitoring and evaluating their work, whether it will replace them, and whether anyone
cares what they think. At the same time, employers may not be able to predict how jobs, reporting structures, skill
requirements, or career paths will evolve as systems gain capabilities or employers expand use cases.

Employers may hesitate to communicate before they have reliable answers, but delayed communication can create
information gaps that allow others, including unions, to define the narrative surrounding Al adoption. Transparency need
not require predictions about outcomes. It can cover process issues such as when and how information will be shared and
employee opportunities for feedback. Transparency can also include answers to questions about what a tool does and

does not do when an employer is ready to communicate that information.

White collar organizing. Agentic Al reaches directly into professional work. Engineers, accountants, analysts, and other
knowledge workers may confront questions regarding job security, career development, skill relevance, and workplace
influence. Employee engagement and communications plans should include messaging about when and how Al will
affect professional judgment, development opportunities, and future career paths. Employers evaluating Al-related
organizing risks should also include consideration of potential activity targeting professional and technical employees in
addition to hourly operations populations.

3. Which Employees Are Included in a Bargaining Unit

Supervisory status. If organizing activity is underway, it is important for an employer to consider who may be a part of a
potential bargaining unit. Under the NLRA, supervisory, managerial and confidential employees are not part of a
bargaining unit. The law also places restrictions on what managers and supervisors can and cannot say and do during
organizing. For example, the law prohibits an employer from threatening employees with adverse consequences if they
support unionization efforts, and an employer may be held liable for statements made by its managers and supervisors.
Section 2(11) of the Act defines a supervisor as an individual who holds specified authority in the employer’s interest,
including authority to assign, responsibly direct, discipline, or effectively recommend such action, when exercising that
authority is not merely routine or clerical but requires independent judgment. °4Al systems may take over some of these
duties, scheduling employees, assigning work, monitoring productivity, identifying employees for coaching, or
recommending discipline. When employers eliminate supervisory layers or shift authority or discretion from individuals to
systems, the actual exercise of authority may no longer align with job descriptions, organizational charts, or historical
classification decisions.
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Bargaining unit composition. Under the Board’s unit determination framework, employees in a petitioned-for unit must
be readily identifiable as a group and share a community of interest. That analysis considers the employees’ interests and
working conditions rather than relying solely on job titles or organizational labels. Agentic Al may change the facts
underlying that analysis by redistributing work, increasing functional integration, creating or eliminating classifications,
changing supervisory structures, and/or blurring distinctions among analytical, technical, professional, clerical, and
operational roles. Employers redesigning work around agentic systems may therefore need to consider whether historical
classification and unit structures continue to match the organization’s actual operations.

4. Duty to Bargain and Unilateral Change (Sections 8(a)(5) and 8(d))

An employer generally may not change a mandatory subject of bargaining (wages, hours, and other terms and conditions
of employment, such as workloads, metrics, and staffing) without giving the union notice and a meaningful opportunity to
bargain, unless the union has waived that right or the contract authorizes the change.°® Some decisions require
bargaining over the decision itself; others, only over effects (for example, whether employees will be provided with
severance or retraining). Replacing unit work (work performed by bargaining unit employees) largely for labor cost
reasons is a mandatory subject, while decisions about automation appear to fit into another category of decisions that
involve the “scope and direction” of the business (known as First National Maintenance category |l decisions)!% are
subject to a balancing test, with effects bargaining generally still required. For technology, the Board has asked whether a
change is one of degree or of kind. The Board has also treated certain monitoring technology, such as hidden cameras, as
a mandatory subject.%7

Contract language that did not anticipate agents. Employers should also consider whether they have existing contract
language that gives them the right to implement agentic Al unilaterally, and/or whether it may be prudent to bargain for
language giving them future flexibility. Management-rights, technology, discipline, evaluation, and work-assignment
provisions are read together, and many assume a human decision-maker, not a tool that acts, adapts, and is updated by a
vendor. Moving unit work to an agent may also implicate work preservation or subcontracting clauses.

Notice of configuration and model changes. Because agents can be reconfigured, updated, or given more autonomy
after deployment, unions may seek notice not only at adoption but also when an agent's configuration, underlying model,
or scope of authority changes. Some parties may prefer a process, such as notice of material configuration changes and an
opportunity to discuss them, over language tied to today's tools.

Common proposals. Al has, predictably, been a hot issue at the bargaining table. While unions have taken varied
positions, union proposals have clustered in their focus on the same concepts. Specifically, unions have sought notice,
information regarding the particular tools envisioned, human review of outputs, and commitments to training, work
preservation, reskilling, redeployment, transition assistance, and joint committees. Because Al tools evolve and develop
rapidly, employers should not focus only on presently existing tools, but in negotiating terms of implementation for all
future agentic Al that the employer may want to implement during the contract term.

5. Information Requests and Employee Representation Rights (Section 8(a)(5) and Weingarten)

Information requests. An employer must provide information relevant and necessary to the union's role as bargaining
representative. Information about unit employees’ terms and conditions of employment is presumptively relevant;
otherwise, the union must show relevance. An employer may raise legitimate confidentiality interests but generally must
do so timely and seek an accommodation.

Unions may use this mechanism to seek information about an agent's configuration, decision criteria, logs, error rates, bias
testing, and vendor documentation. Some of this data may be hard to produce: data may sit with a vendor, logs may not
be retained in usable form, and a particular output may be difficult to explain fully. Employers may also have legitimate
proprietary concerns, particularly with vendor information, which brings the confidentiality-and-accommodation
framework into play. Employers may want to review vendor agreements for data access, retention, and confidentiality

proactively in advance of any union request.
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Weingarten rights. A union represented employee may request a union representative at an investigatory interview the
employee reasonably believes could lead to discipline. If an agent is used to gather an employee's account of an incident,
for example through a chat interface, Weingarten rights could potentially attach depending on: whether the exchange is
an “interview,” whether those rights attach when the interview is conducted by a non-human, how a representation
request made to an agent is recognized and honored, and what role the representative plays.

6. Discipline, Grievances, and Arbitration (Just Cause and Arbitrability)

When determining whether an employer had just cause for its action, arbitrators review whether the investigation was
fair and objective and whether the employer presented sufficient evidence for its decision.

Explaining Al-informed discipline. \WWhen an agent informs discipline, the decision-maker must be prepared to explain
the facts and reasoning for the decision. An answer that “the agent said that should be the result,” or something similar
is unlikely to satisfy a just cause inquiry. Employers should prepare to discuss how the agent is configured, how the tool
was used, what the decision-maker reviewed, and how they used their judgment to make the final disciplinary decision.

Agent-generated evidence. An agent may collect evidence, evaluate it, and recommend or initiate action, all of which
generates evidence that may be relevant in the grievance process and/or the arbitration hearing. Employers should collect
this evidence and be prepared to reconstruct the agent’s remit and actions. Of note, agents are often modified or
updated, so this evidence must be collected contemporaneously.

The Federal Rules of Evidence do not bind arbitrators but offer a reference point: Rule 901(b)(9) permits authenticating a
system's output with evidence describing the system and showing that it produces an accurate result, and proposed Rule
707, still under committee study, would apply expert-reliability standards to machine-generated evidence offered
without an expert. While arbitrators and courts sort out how to handle Al generated evidence, employers should err on
the side of over-documenting the tools they are using, the instructions given to the tools, the outputs, and ensure that all
outputs are reviewed so that the final step involves the application of human judgment.

G. How Agentic Autonomy Shapes Workforce Restructuring and Reductions in Force

A traditional reduction in force is a discrete event. Management identifies a business reason, selects the affected
positions, chooses the people in them, and issues notices on a known timeline. Agentic Al loosens each of those anchors.
An agent can be the reason for a restructuring, by absorbing work and hollowing out roles, and it can also be the tool
used to carry one out, by identifying redundancies, scoring employees, drawing on monitoring data, and drafting
separation paperwork. Applicable laws ask who made the decision, when, and why. Agentic Al can make those questions
harder to answer.

Not every agentic change ends in a separation. Many employers will redesign roles so that employees supervise agents
rather than perform the underlying work, which raises questions about whether the new duties still satisfy the
requirements for a FLSA overtime exemption (see Section IV.E), how performance standards are reset, and whether the
new role’s standards are job-related and accommodate disabilities (see Section IV.H).

1. Agentic Al as a Reason for Restructuring

Employers should expect increased scrutiny of the Al rationale for reductions, based both on worker protections and an
interest in forecasting labor market trends.%®

Federal WARN Act. The federal Worker Adjustment and Retraining Notification (WARN) Act requires covered
employers (generally those with 100 or more employees) to give 60 days’ notice before a plant closing or mass layoff.1%°
Employment losses are aggregated over a 90-day period, so a series of individually small reductions may together trigger
the statute.® That matters for agentic deployments, where displacement may occur through incremental role elimination
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rather than a single decision, if the employer has not engaged in a pre-planned restructuring scheme that occurs in
stages. Without tracking cumulative employment losses, an employer may cross a threshold without having decided to
conduct a layoff.

State Mini-WARN Acts. Newer laws add a disclosure layer. As discussed in Section II.B, California will require Cal-
WARN notices to include additional information when a layoff is caused in whole or in substantial part by Al or other
automated technology, beginning January 1, 2027,'* and Connecticut and New York require WARN-covered employers
to disclose whether Al or other technological change is related to the layoffs. These laws raise a causation question the
statutes do not fully answer: when Al is one of several drivers of a restructuring, how much is “substantial”? Whatever
answer the employer reaches will appear in a notice that regulators, employees, and plaintiffs can read. It is advisable to
be consistent with what the employer says elsewhere, including public statements about an “Al-first” strategy, investor
communications, and internal messaging. Shifting or inconsistent explanations for an adverse action can themselves be
evidence of pretext or worse.2

Bargaining Obligations and Concerted Activity. In unionized workplaces, a decision to replace bargaining-unit work to
reduce labor costs is presumptively a mandatory subject of bargaining,112 whereas a decision at the core of
entrepreneurial control requires bargaining only over its effects on employees, not over the decision itself. (see Section
IV.F.4).114

2. Agentic Al to Support Selection Decisions

Where an agent helps decide who is affected, familiar discrimination theories apply, and Section IV.C explains why
agentic dynamism can make them harder to defend. Disparate impact is available under Title VII**®> and under the ADEA,
where the employer bears the burden on the “reasonable factors other than age” defense,® and the EEOC'’s regulation
asks whether the employer assessed adverse impact and took steps to reduce it.**” Federal enforcement of disparate
impact has narrowed, but private plaintiffs and state agencies still pursue that theory. California’s automated decision
regulations and Colorado’s automated decision-making law reach Al-assisted termination decisions,**® and under the
California rules evidence of anti-bias testing, or its absence, is relevant to claims and defenses (see Section III.B).11°
Further, while other states' antidiscrimination statutes do not expressly address the use of Al in employment decision-
making like the laws in California, Connecticut, and New Jersey, this does not eliminate the possibility of exposure to
liability under other states’ laws. Plaintiffs may pursue an algorithmic discrimination claim under a traditional disparate
treatment or disparate impact theory of liability.

Absence and performance. The most obvious risk is that agent inputs can treat absence as poor performance. Inputs
such as output volume, throughput, tool usage or “Al adoption” metrics, and sponsorship signals (i.e., indicators that
supportive of Al) accumulate with presence, so an employee on protected leave, or with reduced capacity because of a
disability or pregnancy, scores lower unless the system neutralizes those leave and accommodation periods. Failing to do
so can violate the FMLA’s bar on using leave as a negative factor,120 and parallel state laws,121 can support ADA,
Pregnancy Discrimination Act, and Pregnant Workers Fairness Act claims.*?2 An employee on leave may lawfully be
selected for layoff for a legitimate reason, but the employer must show the employee would have been selected
regardless of the leave.'?®* A manager’s warning that taking leave will lead to selection is itself interference.'?* Where
inputs derive from workplace monitoring, the data may also capture medical information, implicating data privacy and
confidentiality concerns (see Section IV.D).125

Selection criteria. Under the Older Workers Benefit Protection Act (OWBPA), an employer seeking waivers of ADEA
claims from employees aged 40 or older in connection with a group termination program must provide understandable
written disclosures identifying the covered group, eligibility factors, applicable time limits, and required job-title and age
information.*?® When an agent helps determine participation or selection, the disclosures must accurately reflect the
actual process, including relevant agent-applied factors, rather than describe a human-only process that did not occur.
OWBPA regulations prohibit misleading waiver language and recognize that material mistakes, omissions, or
misstatements may undermine a knowing and voluntary waiver.'?” Failure to satisfy OWBPA's requirements can render
the ADEA waiver unenforceable.'®
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The defensible restructuring is the documented one.

Human review and vendor liability. The lack of human review of Al-enabled functions, or merely nominal human
review, may not protect the employer: one federal court has allowed claims against an Al vendor on the theory that it
acted as the employer’s agent (see Section IV.B),*?® and California and Connecticut bar a defendant from arguing that Al
autonomously caused the harm.130

Identifying issues. Privileged adverse impact analysis, together with individualized review of employees on leave or with
accommodations, before selection is final lets the employer correct problems early.131

3. Records, Preservation, Vendors, and Cross-Border Exposure

The defensible restructuring is the documented one. A contemporaneous record of the business reasons for automating a
function, the selection criteria, the testing performed, and the human review actually done is the employer’s principal
answer to claims of pretext, insufficient disclosure, or other employment-related claims. The same record will be sought
in discovery, along with agent instructions, model and configuration changes, scoring outputs, dashboards, and
monitoring data, potentially from both employers and vendors (see Section V.C.). Plaintiffs may also ask a court to order
preservation of those materials, and to order an independent audit of the selection inputs, weights, and outputs, before
separations take effect.

H. Leave and Accommodation with Agentic Al

Leave of absence and accommodation law protects employees who need time away from work, or require changes to
how work is done, because of a medical condition, pregnancy, family need, military service obligation or other protected
basis. The framework is familiar. The Family and Medical Leave Act (FMLA), the Americans with Disabilities Act (ADA),
the Pregnant Workers Fairness Act (PWFA), the Uniformed Services Employment and Re-employment Rights Act
(USERRA) and a growing number of state and local counterparts require employers to respond to requests, determine
eligibility, engage in an interactive process, keep medical information confidential, reinstate employees to active work
after job-protected leave, and refrain from using protected leave or accommodation as a negative factor in employment
decisions.*®2 Those duties turn on what the employer knows, when the employer knows it, and how and when it
responds, not on whether the person or system that received a request recognized it as one.

Agentic Al may dramatically change how those duties are carried out in three ways. Employers or third party
administrators may deploy agents as the first point of contact to receive and process requests (see Section I.C.4), and
agents may be treated as speaking for the employer (see Section IV.B.1). Agents and Al tools can also provide
accommodation themselves by removing workplace barriers. And Al tools that employees are required to use, or that
measure or monitor their work, may create new barriers to equal employment. Section IV.G.2 addresses how automated
performance inputs may improperly penalize protected absence when employers select employees for a reduction in
force. This section addresses day-to-day administration.

1. Agentic Al as Support for Leave and Accommodation Administration

Intake and notice. An employee need not mention the FMLA, USERRA or another statute by name, or use the word
“accommodation”; communicating generally about a protected need can be enough.*® An agent that handles HR
requests may be the first to “hear” it, and the employer is likely to be charged with knowing what the agent receives.
Deadlines also run from the employer’s notice: an eligibility notice under the FMLA, for example, is generally due within
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five business days.*3* An agent that gives an inaccurate eligibility answer, or steers an employee away from taking leave,
risks interfering with the employee’s rights.*® Whether a protected disclosure reaches a trained human, and what the
record shows as to when the employer received notice, may become contested questions.

Administration. Automated attendance, scheduling, and time-tracking tools may improperly count protected absences
against employees or override approved accommodations, such as a modified schedule or remote work.3¢ Intermittent
leave tracking, leave year calculations, and restoration to the same or an equivalent position after leave are also areas
where automation can produce errors.%”

Confidentiality. Medical information must be kept confidential and separate from ordinary personnel files under the ADA
and various other laws.*3® Agents with access to information across systems, or that retain memory of prior conversations,
may carry it into tools that were not meant to hold it or provide access to persons that should not have visibility into it
(see Section IV.D).

Evaluation. Productivity, throughput, and Al-usage metrics may need adjustment depending on the nature of an
employee’s approved leave or accommodation. The analysis in Section IV.G.2 of how such inputs treat absence applies
equally to ongoing ratings, bonuses, and promotions. Accommodations may also legitimately change how an individual's
output is measured, which raises the question whether an automated rating properly accounts for employees’ protected
absences or accommodations.13?

2. Agentic Al as a Reasonable Accommodation

Al tools can themselves provide assistive accommodations, including transcription and note-taking tools, scheduling and
task-management agents, and tools that support employees with cognitive, visual, hearing, or executive-function needs.
An employer must provide a qualified individual with a reasonable accommodation that is effective, although not
necessarily the one the employee prefers, unless it would cause undue hardship.14° As such tools become cheaper and
more common, undue hardship arguments may become harder to sustain.

Essential functions. \When agents take over tasks, the essential functions of a job may change.4! An agent’s ability to
perform a task does not by itself remove the need to accommodate an employee or reinstate the employee after a
protected leave, and a job description that no longer reflects how the work is actually done may be of limited value as
evidence.

Leave. Using an agent that has been trained on an employee’s work to keep drawing on that output during the
employee’s leave may raise the question whether the employee is being required to work or should be compensated for
their contribution. An agent’s interim coverage of the employee’s duties also does not by itself answer whether the
employee must be reinstated at the conclusion of a leave.#?

Employee-requested tools. Employees may ask to use their own Al tools as an accommodation. Such a request sits
where the accommodation duty meets the confidentiality, data security, and trade secret risks of putting employer or
third-party information into outside tools (see Sections IV.D and IV.l). If the employee’s suggested tool cannot be used as
requested, a question may arise whether an alternative, such as an enterprise-approved and controlled tool, would be
effective.

3. Accommodating Employees in the Use of Al Itself

Employee-facing Al can create barriers of its own. Voice- or video-based tools, mandatory Al usage expectations, and
activity monitoring may screen out or disadvantage employees with disabilities or pregnancy-related limitations, and
those employees may request an alternative process or modified expectations as a reasonable accommodation, subject to
undue hardship.**? The applicant-side discussion in Section V.A raises a parallel issue: whether an individual receives
notice of Al use early enough and is provided with a clear way to request an accommodation.#* State and local
enactments, such as California’s automated-decision regulations, may also add requirements (see Section III.B).
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Interactive process. An agent can collect information and schedule follow-ups, but the interactive process is a dialogue
between the employer and the employee.*®> A question may arise as to whether an agent-run exchange satisfies that
duty, or whether a human decision-maker must engage with the employee and own the outcome.

4. Records and Governance

Agent communications and decision logs may be the best evidence of when the employer received a request and how it
responded. FMLA records must generally be kept for three years,*#¢ and the same records may be sought in discovery
from employers and vendors. Issues to watch include how an agent handles a leave request embedded in a scheduling
question, who is accountable for leave and accommodation decisions the agent supports, and when the agent is expected
to hand off to HR. Leave, accommodation and reinstatement protections also vary by jurisdiction, so an agent deployed
across states must comply with applicable rules in each.

I. Autonomy, Access, and Trade Secret Protection

An agentic Al tool’s level of autonomy and level of an employer’s systems and data amplifies how easily confidential
information may leave a company and how quickly anyone notices. Trade secret law, which emerged around human
actors and paper trails, still applies — although additional layers of protection may be necessary.

1. New Exits for Old Secrets

Companies have spent years closing the familiar exits for confidential information, such as forwarded emails, USB drives,
and personal cloud accounts. Al opens new ones. An employee who pastes source code, a customer list, or a strategy
deck into a public Al tool, meaning a free or consumer version not covered by a company contract, hands that data to an
outside provider in seconds, and the provider’s terms of use may let it keep or use the data. Some tools store what users
enter, and users cannot always delete it.

Agents can act as insiders while also giving outsiders a way in. The Open Worldwide Application Security Project
(OWASP), a nonprofit that publishes widely used security guidance, identifies the leading security risks for agents. These
include tricking an agent with hidden instructions, misusing the programs an agent is connected to, an agent gaining more
access than it was meant to have, data leaking out through what the agent does or says, corrupting the information an
agent remembers from one task to the next, and giving an agent too much freedom to act without human checks.*#” The
first of these, known as “prompt injection,” remains the most common cause of agent security failures in actual use.148 An
instruction hidden in a document, calendar invite, or web page can carry as much weight with the agent as a command
from its user. If an agent can reach private data, read content from outside the company, and send information out, a
single planted instruction may lead it to send confidential data to an outsider without any employee doing anything
wrong. OWASP’s 2026 reporting describes incidents in which agents with poorly set access permissions and too much
freedom to act sent data out of the organization.4®

Information can leave without anyone copying a file. Requests to an Al tool that look harmless one at a time can, taken
together, produce responses that rebuild a confidential product or process. Al also blurs the line between protected
internal use and uncontrolled disclosure, and although it can generate valuable new information, it may also reduce the
value of some existing secrets.

[

Confidentiality agreements, access controls, and training were
largely built for a world of thumb drives, not instant uploads to
Al platforms.
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Autonomy complicates attribution. \When an agent sits between the person who set it in motion and the place the
information ends up, it may be unclear who acquired, disclosed, or used the information, and whether the conduct
belongs to the individual employee or to the company that deployed the agent. Courts require plaintiffs to identify a trade
secret with specificity and explain how the defendant improperly acquired, used, or disclosed it,*%° and in Al cases that
burden can be difficult to meet. The problem is compounded by the fact that Al activity often leaves fewer records than
email or file transfers, which makes the path of the information harder to reconstruct after the fact.

2. Same Law, Shifting Evidence

Every trade secret claim starts with identifying the secret. The Defend Trade Secrets Act (DTSA) protects a broad range of
business, technical, and financial information if two conditions are met. The owner must have taken reasonable measures
to keep it secret, and the information must derive independent economic value, actual or potential, from not being
generally known or readily ascertainable through proper means.*5* The Uniform Trade Secrets Act and the state statutes
modeled on it impose similar requirements.*5? In Al disputes, a company must say precisely what it is protecting and
explain why secrecy gives that information value. The secret might be the data used to build an Al model, the settings the
model learned during development, the instructions the company wrote to get useful results from Al tools, or ordinary
business information that employees ran through those tools.

The reasonable measures requirement is where Al poses the most immediate threat. Information the owner did not
reasonably protect is not a trade secret, however egregious the taking. The law does not demand absolute secrecy, only
measures that are reasonable under the circumstances. Confidentiality agreements, access controls, and training were
largely built for a world of thumb drives, not instant uploads to Al platforms. Entering trade secrets into a public Al tool
may itself jeopardize their protection, and that what counts as reasonable must now account for the everyday work
employees do with Al tools.?53

Proving misappropriation is also harder when Al is involved. Under the DTSA, misappropriation includes acquiring a
trade secret while knowing or having reason to know that it was acquired by improper means, as well as disclosing or
using it without consent under circumstances the statute defines.'> When an agent does the acquiring, that knowledge
element can be difficult to tie to any particular person. Improper means include theft, bribery, misrepresentation, breach
or inducement of a duty to maintain secrecy, and espionage through electronic or other means. Improper means do not
include reverse engineering (taking apart a lawfully obtained product to learn how it works), independent derivation, or
any other lawful means of acquisition.®® That exclusion gives a defendant room to argue that a similar result came from
public information run through an Al tool rather than from the plaintiff’s secrets and assembling information lawfully
available in the public domain generally does not create liability.

Misappropriation cases increasingly turn on Al evidence. Tracing where information went depends on what people
typed into Al tools, what the tools produced, the records showing what actions an agent took, and activity in other
programs the Al was linked to. Those records may show what a user submitted but not where the information went next,
and activity in personal accounts or in Al tools used through a web browser may never reach the systems the company
uses to keep records. Some records exist only briefly, or only if someone turned on record keeping in advance. An Al
governance policy should address the ability to respond to incidents from the start. In practice, preservation letters and
litigation holds should name Al accounts, the history of what users entered, and any programs linked to the Al, and
computer forensic reviews should look for the records Al tools leave behind.

J. Vendors, Third Parties, and Accountability

A familiar principle of data privacy and technology governance is that an organization may outsource an activity, but not
(necessarily) accountability for the result. Agentic Al gives that principle new salience. Depending on how a system is
configured, an employer may be delegating not only the processing of employee information, but a measure of
operational authority: the ability to pursue objectives, select methods, use tools, communicate with individuals, interact
with other systems, and take actions without contemporaneous human direction or oversight.
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1. Beyond Inaccurate Outputs

Traditional Al diligence often focuses on matters such as privacy, confidentiality, cybersecurity, reliability, bias, validation,
and legal compliance. Those issues remain important. Agentic systems introduce an additional question: what might the
system itself do in pursuit of its assigned objective?

An agent may perform satisfactorily in a demonstration or controlled evaluation without behaving identically in the
customer’s operating environment. Logs also remain critical, but should not automatically be treated as complete and
independent evidence where the agent can access, influence, or circumvent the systems generating them, particular
where agents act in groups and create language that is not in English or is difficult to follow. While we cannot assume
that commercially deployed agents will ordinarily act deceptively or outside their authority, it is necessary to identify
plausible failure modes that employers should consider before connecting agents to employment data, communications,
or decision-making processes.

The practical question goes beyond whether an agent produces accurate outputs under expected conditions: it is whether
the employer can constrain what the agent is authorized to do, observe what it actually does, interrupt it when necessary,
and reconstruct its actions afterward.

2. Vendor Due Diligence

Employers have both a right and a responsibility to be demanding of agentic Al vendors. A vendor asking an employer to
entrust its product with employee data, enterprise access, or authority within an employment process should expect
enhanced scrutiny. If the vendor is surprised by that scrutiny, or cannot substantiate its assurances, that response is
indicative of untrustworthiness.

Performing due diligence into an agent being considered for licensing and deployment should assess the exact product,
version, configuration, integration, and proposed use. To determine whether an agentic product is “safe,” “auditable,”
“explainable,” or subject to “human oversight” as represented, employers can consider:

- the objectives and actions the agent is permitted and prohibited from pursuing;

» every system, tool, credential, data source, sub-agent, and material upstream component available to it;

+ the actions requiring human approval and whether the reviewer has sufficient information and authority to
intervene;

- how attempted and completed actions, tool calls (i.e., interactions with external tools, application programming
interfaces (APIs), or systems), approvals, overrides, errors, and relevant versions are recorded;

» whether the agent can alter, suppress, or circumvent those records;
* how access can be restricted or withdrawn and the agent suspended immediately;
- how material model, configuration, tool, and safeguard changes will be disclosed and retested;

= how the vendor will support audits, individual explanations, correction requests, human review, investigations,
litigation holds, and regulatory inquiries; and

+ what remediation will be available if an action cannot be explained or reconstructed.

This need not be an adversarial exercise. Vendors developing sophisticated autonomous products should be prepared to
work within operational constraints appropriate to the customer’s environment.

3. The Current Regulatory Environment as a Floor for Compliance

Emerging Al laws provide important requirements but should not be treated as complete procurement specifications
against which no more and no less action is taken. The technology, its capabilities, and the ways in which it is integrated
into workplace systems may develop more quickly than detailed legal requirements.
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A proposed deployment may also combine a model, objective, dataset, permissions, tools, integrations, and employment
workflow that has never been tested as a whole. In that sense, the deployment may create an experimental operating
environment even where the underlying product has been tested extensively. Material uncertainty is a reason for
containment, instrumentation, graduated testing, and predefined stopping conditions, not a reason to assume that no
further control is required because legislation is silent.

Multistate employers may therefore consider adopting a highest common denominator control framework nationally,
supplemented by jurisdiction-specific legal requirements. This does not mean assuming that the most demanding state
law applies in every jurisdiction, or that complying with the most burdensome law necessarily complies in every respect
with other laws. It means selecting protective operational standards for consequential workplace uses instead of
repeatedly designing each deployment around the minimum requirements of each location. The objective is to ensure that
the authority entrusted to the agent does not exceed the ability to constrain, observe, interrupt, and account for its
actions.
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V. The Litigation and
Investigation Environment

Trends in Employment-Related Al Litigation

Along with the rise in adoption of Al systems for use in various employment-related functions, lawsuits testing the use of
Al against the backdrop of and employment- and privacy-related laws already in effect are also on the rise. The increase
in use of Al tools in drafting litigation documents also presents challenges for litigants and courts.

Discrimination. The most prevalent theory of employment discrimination due to Al use proffered thus far by plaintiffs has
been that Al use in hiring and screening causes disparate impact against protected groups by Al tools utilizing automated
decision-making without sufficient human review. In the bellwether case of Mobley v. Workday, Inc.,*%¢ the plaintiffs
allege that Workday’s Al-powered job application screening tools discriminate against applicants on the basis of race,
age, and disability in violation of federal and state anti-discrimination laws. Mobley is currently in the discovery phase
and the issue of Workday'’s liability is still being adjudicated.

Disparate treatment theories of recovery are also in play. In 2022, the EEOC brought the very first lawsuit alleging
disparate treatment on the basis of age in violation of the Age Discrimination in Employment Act through the use of Al
tools.?®” The EEOC alleged that defendant iTutorGroup’s hiring software automatically rejected female applicants aged 55
and older and male applicants aged 60 and older, affecting more than 200 U.S. applicants. While this matter settled in
2023 and it is therefore unknown how the EEOC's theory of recovery would have played out in court, this theory of
liability will continue to be tested.

ADA and accessibility violations. Specific to disability discrimination concerns, the use of hiring technologies that
require applicants to undergo algorithmically-based assessments, such as virtual interviews, personality tests, and other
pre-hire examinations, implicate the Americans With Disabilities Act (ADA) and state-level accessibility laws. For
example, if an employer utilizes facial and voice analysis technologies to evaluate applicants, otherwise qualified
applicants with disabilities (e.g., autism or speech impediments) may be unlawfully excluded from consideration.*8

Additionally, the ADA and its state-level counterparts requires employers to provide reasonable accommodations to
individuals with disabilities, including during the hiring process. This obligation may lead employers to take additional
steps, such as giving prior notice to applicants regarding the use of Al hiring tools sufficient to allow applicants to decide
to seek an accommodation and providing clear steps for applicants to do so without impacting their candidacy. As with
other protected classes as discussed above, uniform use of an Al system that has the effect of screening out applicants
with disabilities could give rise to a disparate impact suit.

Privacy issues. Al's reliance on knowledge bases necessarily relies on collection of data, which implicates the categories
of data protected under consumer data privacy laws. For example, while Al note-taking tools can boost productivity and
engagement, these tools introduce significant legal and operational risks, including potential violations of privacy and
wiretap laws and exposure of confidential or privileged information.
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Fair Credit Reporting Act. Another midcentury law, the federal Fair Credit Reporting Act (FCRA),*%® prohibits consumer
reporting agencies from collection and dissemination of consumer information and providing the information to a third
party without a specified use for it. In October 2024, the U.S. Consumer Financial Protection Bureau (CFPB) published
guidance cautioning employers that their use of third-party consumer reporting companies to obtain background dossiers,
algorithmic scores, and other third-party consumer reports about workers is subject to FCRA rules.® Thus, a plaintiff
may allege an FCRA violation predicated on scraping social media websites, location data, internet activity, and other
cookies and tracking data — without first providing the applicants the opportunity to opt out, without providing applicants
a report of the information gathered, and without giving applicants the right to dispute the report results, as required
under FCRA rules.

Pro se litigants and Al. Pro se filings — those in which the plaintiff is unrepresented by counsel and proceeds on their
own behalf — in federal employment cases nearly doubled from 2,052 cases in 2021 to 4,388 cases in 2025, according to
Lex Machina’s 2026 Employment Litigation Report. Pro se plaintiffs also made up 16.5% of all federal employment cases
filed in 2025, up from only 9.7% in 2021.¢* While it cannot be determined with any specificity the degree to which Al
played a role in influencing these figures, it is unquestionable that pro se plaintiffs commonly utilize Al tools in litigation,
and are also the target audience for Al tools developed for that purpose.

While the outcomes of these pro se suits remain favorable to employers, with pro se plaintiffs losing on the merits at a
ratio exceeding 40:1, they still trigger litigation burdens due to the voluminous filings these plaintiffs are able to generate
through the use of legal Al tools. Skyrocketing litigation budgets in the defense of these cases is the primary concern for
employers.

B. Theories of Liability Likely to Extend to Agentic Systems

Who bears responsibility when an agentic Al system makes consequential decisions and causes harm? Traditionally,
liability has been tied to human conduct. The emergence of increasingly autonomous Al systems, however, challenges
that framework and raises new legal and regulatory questions.

1. Enhanced Challenges of Assigning Liability with Agentic Al Systems

As discussed previously, agentic Al systems are typically distinguished by the following core characteristics: (1)
autonomous planning, (2) real-world action through system integration, and (3) independent execution of actions. These
features complicate the development of a liability framework for agentic Al because complex, multi-step reasoning can
obscure how decisions are made; interactions with external platforms can introduce variables beyond the system’s
original design; and autonomous planning can produce outcomes that depart from intended parameters.

2. Developing Legal Framework

Although the law governing agentic Al is nascent, one principle is clear: using agentic Al does not, by itself, shield an
employer from liability. As discussed previously, California and Connecticut law do not permit a defendant to avoid
liability in an Al harm case by asserting that the Al system acted independently. The statutes preserve defenses based on
causation, foreseeability, and comparative fault, suggesting that courts may allocate liability across the Al supply chain
under established tort principles. In short, Al autonomy does not disrupt the chain of liability.

Employers outside of those states likewise should not assume that deploying agentic Al eliminates potential liability. No
federal law excuses discrimination merely because a vendor, and not an HR manager, for example, made the decision in
question. Under Title VII, employers must show that Al screening tools with a disparate impact are job-related and
consistent with business necessity. The ADA imposes the same standard for tools that screen out individuals with
disabilities, and also requires reasonable accommodations. The ADEA similarly covers tools that disproportionately
exclude older workers. Under these laws, the employer remains liable for Al-assisted personnel decisions, without
exception for how autonomously the Al system acted, including where it outsources substantial decision-making.
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{

Who bears responsibility when an agentic Al system makes
consequential decisions and causes harm?

3. Who Can Be Held Liable and on What Grounds?

Companies that deploy agentic Al in their operations, products, or services may be liable for the agents’ conduct.
Potentially responsible parties often include the developer or vendor who designed the model; the business that
deployed and configured it; and any third-party platform whose inadequate safeguards enabled the harm. Liability may
begin with the deploying organization at the most fundamental level because it authorized the agent, set its permissions,
and controlled its operating environment. Responsibility may, however, ultimately be partitioned among several parties,
requiring courts to determine each party’s respective contribution to the harm.

The primary legal theories of liability extending to agentic Al systems in an employment context span statutory
discrimination, agency and vicarious liability, common law torts including negligence, and product liability.

Regulations. These potential liability theories operate against a broader regulatory backdrop. Although the United States
lacks a comprehensive federal Al liability law, some states’ laws regulate the deployment and use of Al tools in
employment. In addition, federal anti-discrimination statutes are technology-neutral. Title VII, the ADA, and the ADEA
apply to agentic Al systems just as they do to traditional screening methods.

Common law agency. Beyond these statutory requirements, traditional common law doctrines may also shape liability.
Strictly speaking, an Al agent is not a legal agent because common law agency defines an agent as a “person.” Plaintiffs
may nevertheless argue for an analogous relationship. Although liability may be shared among developers, deployers,
and others, employers cannot rely on Al autonomy as a defense, particularly in the states whose laws prevent this.

Vicarious liability. Related vicarious liability principles may provide a more direct basis for holding deployers
responsible. When an Al agent acts for a company, courts may apply principles similar to those governing employer-
employee relationships. If the agent acts within its authorized permissions, the deploying entity may be responsible,
creating significant risk for companies that grant Al agents broad authority. Emerging case law has also answered the
question by setting novel precedent that not only can legal principles like agency be applied to Al systems, but that Al
vendors/developers (not just deployers) can also face direct liability for employment discrimination claims.¢2

Negligence. Where agency-based theories do not fully address the conduct, common law negligence may become an
alternative basis for assigning liability for harm caused by Al agents. The familiar negligence framework applies: Did the
deploying entity owe and breach a duty of care, and did that breach cause the harm? Liability may also extend to a third-
party platform provider whose infrastructure enabled the harmful conduct by having inadequate safeguards in place.

Product liability. Product liability theories shift the focus from the deployer or platform provider to the developer by
treating the agentic Al system as a potentially defective product. Because Al agents lack legal personhood, liability must
ultimately rest with a person or organization.

C. Discovery Challenges Unique to Agentic Systems

When agentic Al influences employment decisions or workplace activities, litigation may turn on how the system acted,
what information informed its actions, and who exercised meaningful oversight. Because these systems can carry out
multistep tasks, interact with other systems, and operate with limited human intervention, decisions involving hiring,
scheduling, performance management, or termination may be difficult to reconstruct.
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Agentic Al may change the nature of discoverable information, but not the principles that govern discovery. Preservation,
relevance, proportionality, and possession, custody, or control still apply. The open question is how those standards apply
to electronically stored information (ESI) that agentic systems generate, modify, or discard as they operate. Courts are
only beginning to address that question, and the answers will likely be fact-specific.

1. Explainability and Reconstructing System Activity

A challenged employment outcome may result from a sequence of system actions rather than a single output. Because
agentic systems may rely on changing data and interactions across platforms, reconstructing what information was
available and how the system reached an outcome can be difficult.®® Reconstruction also involves people, and discovery
may focus on who defined the system's objectives, approved its use, reviewed its outputs, and modified or overrode its
recommendations.

System-generated explanations add another layer of complexity. Rationales, summaries, confidence scores, and
reasoning logs may not fully reflect the underlying computational process. Some are contemporaneous records of system
activity, while others are after-the-fact descriptions, and their evidentiary value will depend on how they were generated
and whether they reliably reflect what the system actually did. Emerging explainability frameworks!®* may inform
governance practices, but they do not by themselves establish legal standards or create discovery obligations.

Litigation may do more than regulation to open Al’s “black box.” Vendors and the employers that deploy their tools may
have to explain under oath how those tools work.%® Discovery may therefore become one of the primary means of
explaining agentic Al decision-making.

2. Audit Trails and System Logs

Potentially relevant ESI includes prompts and instructions, permissions, retrieval queries, tool and API interactions,
execution histories, agent-to-agent communications, human approvals or overrides, configuration and version records,
and error logs. These records may help establish how a system operated and how humans interacted with it.

Logging, however, has practical limits. Logs may record actions without capturing the system's reasoning, the information
available to it at the time, or the model, index, or configuration in use. Because logging capabilities often reflect vendor
design choices rather than decisions by the organization using the tool, employers should understand what records their
Al tools generate and retain. Organizations that follow Al governance practices may already maintain audit logs and
approval records that become relevant in later disputes.

Where centralized or readable logs do not exist, that fact may inform discussions about proportionality and what can
reasonably be reconstructed. And even where relevant data exists, it may not be reasonably accessible because of undue
burden or cost. A party taking that position, however, must support it with specific facts rather than general claims about
technical complexity, and a court may still order discovery if the requesting party shows good cause.166

Regulatory requirements may also generate relevant records, such as recordkeeping for certain high-risk employment
uses under the EU Al Act, bias audits under New York City Local Law 144, and documentation under Colorado’s Al
statute. A record kept for regulatory purposes, however, is not automatically discoverable.

3. Preservation of Dynamic and Ephemeral Data

Agentic systems may create, modify, aggregate, overwrite, or delete information during ordinary operation, including
session memory, rolling logs, retrieval caches, temporary files, and API records. The existing framework still governs.
Under Federal Rule of Civil Procedure 37(e), the inquiry is whether relevant ESI that should have been preserved in
anticipation of litigation was lost because a party failed to take reasonable steps, and whether it can be restored or
replaced through additional discovery. Preservation requires reasonable, good-faith efforts, not every conceivable step,
and responding parties are best situated to evaluate their own systems and preservation methods.167
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In practice, employers should understand where Al-related data is stored, how long it is retained, and whether it can be
preserved or exported, including from vendor-hosted systems. Preservation may need to reach beyond email and
documents to prompts, logs, and other system data, with privacy, security, and trade secret concerns informing its scope.
These are factors in assessing reasonableness, not fixed requirements, and what is reasonable will depend on the
circumstances of each case. Cases involving auto-delete settings and transient data show the risk of not understanding
these systems before data is lost.¢®

4. Possession, Custody, and Control

Al-related records may be distributed between employers and technology providers. Rule 34’s control analysis varies by
jurisdiction and may consider legal rights or practical ability to obtain records.®® Vendor agreements addressing access,
retention, export, and legal holds therefore warrant attention, although contractual terms alone do not determine
control. Recent preservation orders directing Al providers to retain user output logs show that vendor-held data is
increasingly a focus of discovery.7°

5. Protective Orders and Confidential Information

When agentic systems become the focus of discovery, protective orders may need provisions beyond standard
confidentiality terms. Source code, model configurations, system prompts, orchestration logic, and other vendor technical
information may be trade secrets, and parties may need to decide whether that material calls for heightened
designations, such as attorneys’ eyes only or source code tiers, or controlled inspection protocols that limit copying and
access. Protective orders may address how parties and their vendors may use Al tools with produced materials. They
could prohibit uploading confidential, privileged, or sensitive employee information to tools that lack adequate safeguards
against retention, disclosure, or unauthorized training. These issues may need to be addressed early, particularly when
outside litigation vendors or third-party Al platforms are involved.171

D. How Plaintiffs May Adapt Existing Employment Claims to Agentic Al

The legal theories may be familiar, but agentic Al could change how plaintiffs build cases. An agent may gather
information, apply criteria, communicate with employees, and initiate actions with limited human involvement. Before
filing suit, plaintiffs’ counsel may examine how the technology was used, how the employee interacted with it, where a
human entered the process, and what records the system created.

1. From a Single Decision to a Decision Chain

Cases involving automated hiring tools already show how existing legal theories can apply when technology plays a role
in an employment decision. In EEOC v. iTutorGroup, Inc., the EEOC alleged that recruiting software automatically rejected
applicants at specified age thresholds.”? New York City’s automated-employment-decision-tool (AEDT) law similarly
treats screening as part of the employment decision, even if the tool does not make the final hiring or promotion
decision.73

Agentic Al may complicate that analysis because the challenged employment action may be the product of several
decisions made along the way, rather than a single automated decision. Depending on the claim, any discrete decisions,
or the process as a whole, may become relevant to the plaintiff’s theory.

2. Reframing the Decisionmaker and Human Review

Agentic Al may also make it harder to identify who, or what, made the challenged decision. A plaintiff may look beyond
the manager who communicated the final outcome and examine the roles of the people who selected or configured the
system, the individuals responsible for reviewing its work, and the vendor that developed or operated it. Plaintiffs may

V. The Litigation and Investigation Environment littler.com | page 51



Agentic Al in the Workplace Report 2026 NOVEMBER 2026

use familiar agency principles to argue that responsibility extends beyond the employer that ultimately makes or
communicates the decision.

California has begun to address responsibility and human review directly. Civil Code section 1714.46 provides that a
person who develops, modifies, or uses Al cannot avoid a civil action simply by arguing that the Al acted autonomously,
although traditional defenses involving causation, foreseeability, and comparative fault remain available.'”# In addition,
the No Robo Bosses Act will prohibit employers from relying solely on an automated decision system to discipline or
terminate an employee and will require human corroboration when the employer relies primarily on such a system.7®

These laws also illustrate a broader question plaintiffs are likely to ask: how much independent judgment did the human
reviewer actually exercise? Counsel may examine what information the reviewer received, whether the reviewer could
evaluate the basis for the recommendation, whether the reviewer had authority to reach a different result, and whether
that authority was exercised. Approval and override records may show how the review process operated in practice,
rather than only how it was designed.

3. Following the Agent Back to the Data

Plaintiffs may look beyond the decision to the information the agent collected, combined, or inferred. Existing laws may
provide different ways to challenge that information or its use. In the hiring context, for example, plaintiffs are already
testing whether existing laws governing candidate selection, such as state and federal antidiscrimination laws and
consumer background check laws can reach Al-generated assessments. The theory will depend on the underlying law,
but the factual inquiry is similar: what did the system know, how did it use that information, and did that use affect what
happened next?

Agentic systems may also leave behind records that allow those questions to be explored in greater detail. Depending on
how a system operates, potentially relevant evidence may include the instructions given to the agent, the sources of
information it accessed, scores or rankings it generated, communications it sent, changes to its configuration, and records
showing when a human approved, rejected, or changed its recommendation. Emerging laws that require employers to
specify when a layoff or other restructuring is due to automation may make some of that information visible even before
litigation begins. For example, California law will require Cal-WARN notices involving workforce reductions caused in
whole or substantial part by Al or other automated technology to include additional information about the work being
affected, the functions being automated, and the technology involved.17¢ Those disclosures do not establish that an
employer acted unlawfully, but they may help plaintiffs identify the role technology played and shape the records they
seek if litigation follows.

Similar issues may arise in a unionized workplace. If an agent is used to schedule employees, monitor performance, or
provide information used in discipline, its implementation or use may implicate existing bargaining obligations depending
on the circumstances and the applicable collective bargaining agreement. An agent may also generate information that
becomes relevant to a union information request or to a later challenge to discipline. The focus will be on what function
the agent performed and whether that function affected employees’ wages, hours, or other terms and conditions of
employment.

In this new era, plaintiffs may move beyond the reasons given by the manager who made or communicated the final
decision and examine the automated and human decisions that preceded it, who controlled those decisions, and what
information the system used. As agents take on more of those intermediate steps, the litigation may increasingly turn on
how the decision was reached, not simply the final decision itself.
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VI. Key Takeaways

As discussed throughout this Report, agentic Al raises familiar employment law questions in new forms. Four themes run
through them:

Governance and use policies.

Many employers can extend existing Al governance structures to agents instead of starting over. For agents, policies
may add what actions an agent is authorized to take, which systems and data it may access, when it must hand off
actions to a person, and how its activity is logged. They may also add a central inventory of agents and a named
accountable owner with authority to slow or stop a deployment.

Compliance themes.

Al-specific employment laws differ in scope and detail, but several obligations recur across jurisdictions: notice,
human review and appeal, bias testing, recordkeeping, explanation of adverse actions, and access to and correction of
data. Laws not written for Al, including federal anti-discrimination statutes, apply whether or not Al is involved.
Mapping each agentic workflow against both the Al-specific rules and the general employment statutes may help
compliance teams see where obligations overlap.

Al literacy.

Al literacy is becoming both a regulatory expectation and a practical safeguard. The EU Al Act, as replaced by the
Digital Omnibus on Al, requires providers and deployers to take measures to support the Al literacy of their staff.
Under California’s ADMT regulations, human review keeps a decision outside the rules only if the reviewer can
interpret the output, considers other relevant information, and has authority to change the decision. Training for
agentic systems may cover what each agent is authorized to do, how to recognize and escalate errors, and when to
override an agent.

Vendor management.

Diligence may begin with what a product actually does. Although the law on vendor liability is developing, it does
not displace the employer’s own obligations. Key terms may need updating for agentic tools, potentially including
compliance representations, cooperation with risk assessments and regulatory inquiries, limits on data use and
retention, and audit rights; notice when the vendor updates or retrains a model, independent audit rights over training
data and outputs, and indemnification that addresses regulatory fines and class exposure, given the authors’ view
that standard Al vendor indemnities “are often functionally illusory”; and cooperation in preserving logs, notice of
incidents, limits on the vendor’s use of company data for training, and review of the vendor’s own insurance.
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In addition to these core issues, emerging issues to monitor include:

Agent accountability frameworks. As agents take on more tasks, a recurring question is who answers for what they
do. Current sources point in one direction. California has codified one piece of this: since January 1, 2026, a defendant
that developed, modified, or used Al may not assert as a defense that the Al autonomously caused the harm.
Standards work is also under way, including NIST’s Al Agent Standards Initiative, launched in February 2026, which
covers agent identity and authorization. Section IV.B addresses agency doctrine in detail.

Cross-border and multijurisdictional compliance. Agentic HR systems are often deployed centrally, so a single
agent may fall under several regimes at once. For multinational employers, a single inventory of where each agent
operates and whose data it touches may be a practical starting point. Section II.C addresses these regimes in detail.

Insurance and indemnification. Insurance markets are adjusting. Insurance Services Office (ISO) endorsements
effective January 1, 2026, allow commercial general liability insurers to exclude claims arising out of generative Al
(CG 40 47, CG 40 48, and CG 35 08), at least one carrier has introduced an “absolute” Al exclusion for directors and
offices (D&O), errors and omissions (E&O), and fiduciary liability policies,*”” and some insurers use broad Al
exclusions in employment practices liability policies. According to a September 2026 CSIS analysis, ISO confirmed in
July 2026 that it is drafting exclusions specific to agentic Al.17® Standalone Al liability coverage exists but remains
limited, and standard Al vendor indemnities may be capped at contract value or carve out key risks. Employers may
therefore want to review how Al-related claims would map to their EPLI, D&O, cyber, and E&O coverage, and to their
vendor indemnities, well before renewal.

A. A Proactive Approach to Agentic Al: Decide, Design, Defend

Agentic capabilities can change familiar functions and workflows. Employers can make their organizations more efficient,
effective, compliant, and defensible through Al-enabled workforce transformation. A proactive approach, with a
foundation in the legal considerations addressed in this Report, can increase the value and impact of technology
investments. The following components can be adapted to the organization, risk tolerance, jurisdictions, and workflows.

Defend

Decide

Identify Opportunities and Assess Build Compliant and Effective Prepare for Scrutiny
Readiness Systems

a Decide: Identify Opportunities and Assess Readiness

Agentic transformation may start with an inventory of candidate workflows and a clear view of the organization’s
readiness to govern them. For each workflow, two questions can guide the decision:

»  What level of autonomy would the agent have using the spectrum described in Section I.B: recommend, draft,
execute with approval, or execute autonomously?

- What risk factors are present?

The answers support a measured approach to increasing agent autonomy based on organizational capability and
governance
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e Design: Build Compliant and Effective Systems

Once a use case and autonomy level are chosen, design choices shape both compliance and value. Seven elements of
legal significance recur across the sources reviewed:
» Governance framework, including ownership, approval gates, permissions, and escalation paths for each agent.
+ Human oversight checkpoints, especially where it can change outcomes, with appropriate documentation.

» Vendor due diligence, with particular attention to model-change notice, audit rights, access to testing data, and
log preservation.

- Bias auditing strategy, reflecting quality, efficacy, recency, scope, results, the response, and privilege protections.

» Documentation and audit trails, accounting for legal obligations, anticipated uses, and retention costs and
administration.

- Training designed for users to understand what each agent does and when to intervene, including role-based
training with the Al literacy efforts.

e Defend: Prepare for Scrutiny

Defending agentic decisions begins well before any claim. Three proactive steps can support defense efforts:
- Prepare for Al prompts, outputs, and agent logs to potentially be discoverable, and update litigation hold
templates and custodian interviews accordingly.

» Consider the utility of contemporaneous records of the pre-deployment risk analysis, the allocation of
responsibilities, and the monitoring plan to demonstrate good faith and reasonable efforts to avoid harm.

- Determine an approach for Al-use registers, potentially listing tools, owners, vendors, data inputs, and decisions
influenced.
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Agentic Al gives employers an opportunity to reimagine how work gets
done. Approached strategically and grounded in the considerations this
Report addresses, Al-enabled workforce transformation can deliver
durable adoption and organizational value: decide deliberately, design
carefully, and be ready to defend both.
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Compendium of U.S. State
Laws and International
Laws Governing Use of Al
1n the Workplace

State and Local Laws in the U.S.

The laws already passed or in effect in the employment space in the United States at the state and local level tend to fall
into one of a handful of categories: regulation of Al use in employment decisionmaking, limitations on Al “bossware”
monitoring tools, business restructuring requirements when workers are displaced due to technology, and the parameters
of liability for Al-caused harms.

A. Laws Regulating Automated Decisionmaking in Employment

California. In September 2026, the state enacted a package of legislation that regulates how employers may use Al.
Senate Bill 947, which takes effect July 1, 2027, creates new obligations under the California Labor Code and prohibits an
employer from using an automated decision system (ADS) to do any of the following: (1) prevent compliance with or
violate any federal, state, or local labor, occupational health and safety, employment, or civil rights laws or regulations; (2)
infer an employee’s protected status under the California Fair Employment and Housing Act; or (3) predict and take
adverse action against a worker for exercising their legal rights, including but not limited to rights guaranteed by state
and federal employment and labor law. Further, the law expressly prohibits an employer from relying solely on an ADS
when making a disciplinary or termination decision. If an employer primarily relies upon an ADS output to make a
disciplinary or termination decision, the law requires a human in the loop. The employer must direct a human to
corroborate the decision using the data that was collected or used to produce the ADS output or other relevant
corroborating or supporting information. If an employer cannot corroborate the ADS output, or the human reviewer has
concluded that the ADS output is inaccurate, incomplete, or misleading, the employer cannot use the ADS output to make

a disciplinary or termination decision.

In addition to these statutory requirements under the Labor Code, the administrative regulations implementing two state
statutes, the Fair Employment and Housing Act (FEHA) and the California Consumer Privacy Act (CCPA), contain
significant compliance obligations regulating the use of automated decisionmaking systems. The FEHA is a traditional
antidiscrimination statute — it prohibits discrimination in employment on the basis of an applicant’s or employee’s
protected characteristics — and does not itself reference Al. In 2025, the California Civil Rights Council amended the FEHA
regulations to address how the FEHA applies in the case of algorithmic discrimination.

Broadly speaking, the regulations establish that it is unlawful for an employer or other covered entity to use an
automated decision system or selection criteria (including a qualification standard, employment test, or proxy) that
discriminates against an applicant or employee or a class of applicants or employees on a basis protected under the
FEHA, subject to any available defenses. Any evidence, or lack of evidence, of anti-bias testing or similar proactive efforts
to avoid unlawful discrimination, including the quality, efficacy, recency, and scope of such efforts, the results of such
testing or other efforts, and the response to the results, are relevant to any claims of discrimination or defenses thereto.
The regulations incorporate restrictions on automated decision systems into the existing rules regarding discrimination of
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all types, and also apply these restrictions to all applicable stages of employment and employment practices, with
significant focus on pre-employment practices and employee selection practices. Importantly, the regulations require
preservation and retention of automated decision system data dealing with any employment practice and affecting any
employment benefit of any applicant or employee.*

2025 amendments to the CCPA regulations govern the use of automated decisionmaking technologies (ADMT) and
impose requirements on employers’ use of artificial intelligence and other automated tools in employment
decisionmaking. Employers subject to the CCPA who use ADMT for employment-related decisions, without meaningful
human involvement, must conduct detailed risk assessments, provide pre-use notices, and honor certain opt-out and
access rights. Specifically, the regulations apply to ADMT used to make significant decisions about California residents,
which include decisions that result in the provision or denial of employment or independent contracting, including hiring,
assignment of work, compensation, promotion and demotion, and termination. The required risk assessment must
evaluate whether the privacy risks of the ADMT outweigh its benefits to the consumer, the business, and other
stakeholders. If the risks outweigh the benefits, the employer may not proceed with using the ADMT unless it can take
steps to sufficiently mitigate the risks.

Employers can remove technologies from the ADMT rules entirely by ensuring that employment decisions are made with
meaningful human involvement. For the human involvement to be adequate, the rules require that the decisionmaker (1)
knows how to interpret the ADMT's outputs, (2) analyzes the ADMT’s output and any other information relevant to the
decision, and (3) has the authority to make or change the decision based on that analysis.?

Colorado. Enacted in 2025 and significantly amended in 2026, the Colorado Automated Decision-Making Technology Act
regulates the use of automated decision-making technology (ADMT) to materially influence a consequential decision,
which includes access to, eligibility for, selection for, or compensation for employment and imposes three primary
compliance requirements on employers: pre-use notice, an adverse action process, and record retention.?

The Act splits liability for any potential algorithmic discrimination claim between developers (the entity that developed
and supplied the ADMT tool or system) and deployers (the end user, such as an employer). Under the Act, both the
developer and the deployer may be held liable for unlawful discrimination arising from use of covered ADMT, but only to
the extent of their relative fault. The Act does not create joint and several liability, except to the extent permitted under
existing law. The Act also invalidates contractual indemnification provisions against liability for the developer’s or
deployer’s own acts or omissions related to the use of covered ADMT in violation of Colorado’s antidiscrimination laws.
However, this restriction does not apply if the covered ADMT was used in an unintended manner and the developer
complied with its documentation obligations. The Act takes effect January 1, 2027.4

Connecticut. In 2026, the state enacted a law establishing requirements for and restrictions on an employer’s use of Al in
employment decisions. The requirements center on use of an automated employment decision tool that generates output
that is a substantial factor used to make or materially influence an employment-related decision.

Like the Colorado Al Act, this law divides responsibilities between developers and deployers. Employers will typically be
deployers, although a developer and a deployer may agree by contract to allocate certain compliance responsibilities
between them. The law also creates notice and disclosure duties for employers that deploy automated employment
decision tools in the state on or after October 1, 2027.%

IWinois. Like California, Illinois has multiple laws in effect that regulate how an employer may use Al tools. 2024
amendments to the Illinois Human Rights Act (IHRA) sets limitations on how an employer may use Al systems in making
employment-related decisions. The IHRA is the state’s general antidiscrimination statute and prohibits discrimination in
employment on the basis of an applicant’s or employee’s membership in a protected class. The IHRA prohibits an
employer from using Al functionality that has the effect of subjecting employees and applicants to discrimination on the
basis of a protected class in connection with the following facets of the employment lifecycle: recruitment, hiring,
promotion, renewal of employment, selection for training or apprenticeship, discharge, discipline, tenure, or the terms,
privileges, or conditions of employment. An employer is also required to provide notice to applicants and employees that
itis using Al for actions related to any of these purposes. Moreover, the Act specifically prohibits the use of zip codes as a
proxy for protected classes when making employment-related decisions. While the law is ambiguous on the issue, the
language implies that this refers to the use of zip codes as part of the information provided to an Al tool or process.®
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The IUWinois Artificial Intelligence Video Interview Act, enacted in 2019, applies to employers that ask applicants to record
video interviews and use artificial intelligence analysis of the applicant-submitted videos. Under the Act, an employer
must notify applicants that Al analysis tools will be used and obtain applicants’ consent. If an employer does not obtain
an applicant’s consent to use artificial intelligence, the employer may not use artificial intelligence analysis to evaluate
that applicant.

An employer that relies exclusively on a video interview'’s artificial intelligence analysis to determine whether an applicant
will be selected for an in-person interview must collect and report the race and ethnicity of applicants who were not
selected for an in-person interview, and the race and ethnicity of applicants who were hired to the Illinois Department of
Commerce and Economic Opportunity annually by December 31st.”

New Jersey. Similar to California’s FEHA regulations, the regulations implementing New Jersey’s antidiscrimination
statute, the Law Against Discrimination (NJLAD), were amended in 2025 in part to address the use of Al tools in
employment. The Al provisions were part of broader amendments which codified the disparate impact theory of liability
under the NJLAD. The regulations set forth several ways in which use of an artificial intelligence or automated
decisionmaking tool (ADMT) may result in disparate impact liability. Significantly, the regulations suggest that an
employer must test any ADMT it intends to use prior to its use, or ensure that the developer of the ADMT has adequately
assessed the ADMT for potential bias. An employer's use of an ADMT that has not been adequately tested and shown to
not adversely affect people in a protected class before its use may have a disparate impact on members of that protected
class.®

New York City. Enacted in 2021, Local Law 144 regulates the use of automated employment decision tools in hiring and
promotion decisions. The law requires that any such tool undergo an annual, independent bias audit conducted by an
independent auditor to assess whether the tool’s selection criteria result in disparate impact based on race, ethnicity or
sex, and the employer must make a summary of the audit results publicly available. An employer using a covered Al tool
must provide each job candidate (both internal or external) with ten business days’ advance notice if an Al tool will be
used in the decisionmaking process, listing the job qualifications and characteristics used to make the assessment.
Further, the notice must specify the sources and types of data the Al tool uses, and the employer must provide a copy of
its data retention policy. Candidates must be able to opt out and request an alternative selection process or
accommodation.®

B. Restrictions on “Bossware”

California. The state’s 2026 Al legislation package included a law that restricts Al-enabled workplace monitoring. The
law, which takes effect January 1, 2027, prohibits an employer from using a workplace surveillance tool that uses Al to
assess employees by (1) recognizing or making inferences or predictions about a person’s emotional state; or (2)
collecting neural data, defined as information that is generated by measuring the activity of an employee’s central or
peripheral nervous system, and that is not inferred from non-neural information.®

Connecticut and Maine. While these states’ electronic monitoring restrictions do not expressly mention Al, the covered
technology as defined under these laws would pull in Al-enabled tools. Connecticut’s law requires an employer that
engages in any type of electronic monitoring to give prior written notice to all employees who may be affected via notice
at the time of hire as well as a workplace posting, informing them of the types of monitoring that may occur. Similarly,
Maine’s law provides that an employer cannot engage in electronic surveillance of employees unless the employer
notifies the employees before beginning the use of surveillance.**

C. Al-Related Layoff Notice Requirements

California. As part of the package of Al-related bills enacted in 2026, the state enacted a new law amending the
California Worker Adjustment and Retraining Notification law (Cal-WARN) to require layoff notices to identify whether
the separation is due to displacement by an Al system or other automated technology. The amendments apply to a Cal-
WARN-covered employer that is conducting a mass layoff, relocation, or termination caused in whole or in substantial
part by an Al system or other automated technology replacing or automating employment positions. In addition to the
information already required under Cal-WARN for the 60-day notice of mass layoff, relocation, or termination, the notice
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for a technological displacement must also include information on the number and types of workers displaced by Al and
the job functions that will be automated or otherwise performed by Al tools.?

Connecticut. Connecticut’s law, also enacted in 2026, requires disclosure related to the impact of Al use on business
restructuring. An employer that conducts layoffs that trigger the requirement to provide a layoff notice to the Connecticut
Department of Labor under the federal Worker Adjustment and Retraining Notification (WARN) Act must also disclose to
the Department whether the layoffs are related to the employer's use of Al or another technological change.?

New York. While this requirement is not currently captured in any statute or regulation, New York State Worker
Adjustment and Retraining Notification (WARN) Act notices must disclose whether layoffs are related to the employer’s
use of Al. In her January 2025 State of the State plan, Governor Kathy Hochul announced that she would direct the New
York Department of Labor (NYDOL) to amend the NY WARN regulations to require that notices contain this technology-
related disclosure in order to provide the NYDOL with real data on the potential impact of technology on workers.** As of
November 2026, the NY WARN regulations have not yet been amended to this effect, but shortly after Governor Hochul's
announcement, the NYDOL's WARN Portal,*®* where employers are required to file their notices, was updated to require
employers to make the disclosure on Al-related separations.

D. “Can’t Blame Al”: Laws Allocating Liability for Al Harm

California. The California Civil Code governs the prohibited and permitted civil defenses related to harm caused by
artificial intelligence systems. The law provides that in an action against a defendant who developed, modified, or used Al
that is alleged to have caused harm to the plaintiff, the defendant cannot assert that the Al autonomously caused the
harm to the plaintiff. However, a defendant may still provide any other affirmative defense, including evidence relevant to
causation or foreseeability. In addition, the defendant may present other evidence relevant to the comparative fault of any
other person or entity.*®

Connecticut. As part of its 2026 omnibus Al legislation, the state enacted a law amending the Connecticut Fair
Employment Practices Act to provide that an employer's use of an automated employment decision tool is not a defense
to a discrimination complaint. However, the Connecticut Commission on Human Rights and Opportunities or a reviewing
court may consider evidence that the employer conducted anti-bias testing or undertook similar proactive efforts to
prevent discrimination, including but not limited to the quality, efficacy, recency and scope of the testing or efforts, the
results of the testing or efforts, and the response thereto. In short, bias testing will not immunize an employer from
liability, but it may be weighed in the employer's favor.'’

II. Overview of Global Regulatory Frameworks

The Al laws in place in the European Union, Canada, the United Kingdom, China, South Korea, and Brazil follow different
models. The EU and South Korea have enacted comprehensive, risk-based Al statutes that differ considerably in scope
and intensity. China regulates through layered, technology- and service-specific administrative rules alongside its data
protection law. The United Kingdom, Canada, and Brazil have no Al-specific statute in force and rely primarily on data
protection law, sectoral or provincial rules, and regulatory guidance.

The European Union has adopted the most developed horizontal regime. Under the EU Artificial Intelligence Act (“EU Al
Act”), Al systems intended for recruitment or candidate selection, or for decisions concerning work-related relationships,
promotion, termination, task allocation based on individual behavior or personal traits, or worker monitoring and
evaluation, are generally classified as high-risk, subject to a narrow exemption that does not apply where the system
profiles natural persons.®® In practice, this exemption is therefore less widely applicable than some employers may expect.
Where such a system automatically processes personal data for the purpose of evaluating certain personal aspects
relating to individuals, such as their performance at work, reliability or behavior, that processing constitutes profiling,
making the exemption unavailable. Following Regulation (EU) 2026/1744 (“Digital Omnibus on Al”), the requirements
and operator obligations for these systems, including human oversight under Article 14, apply from December 2, 2027,
rather than August 2, 2026.%° Since February 2, 2025, however, Al systems inferring emotions in the workplace have been
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prohibited, save for medical or safety reasons.?’ The General Data Protection Regulation (GDPR) separately regulates
decisions based solely on automated processing that produce legal or similarly significant effects.?* The Platform Work
Directive adds algorithmic-management rules for digital labor platforms, to be transposed by December 2, 2026.%

South Korea's Framework Act on the Development of Artificial Intelligence and the Establishment of a Foundation for
Trustworthiness, Act No. 20676 (“Al Basic Act”), has applied since January 22, 2026.2 It regulates generative, high-
impact, and high-performance Al and lists evaluations significantly affecting individuals’ rights, such as hiring, among
potentially high-impact uses.? The South Korean Ministry of Science and ICT (MSIT) has announced that it will refrain
from imposing administrative fines (up to KRW 30 million, or approximately US $22,600) for at least one year; the
underlying obligations nonetheless apply.

The remaining jurisdictions rely more heavily on privacy, public sector, employment, or activity-specific rules. The United
Kingdom relies on a principles-based, regulator-led approach and the amended UK GDPR.?* China combines its data
protection law with rules on algorithmic recommendation, deep synthesis, and public-facing generative Al services, and
issued policy guidance on Al agents in 2026.%% Brazil's General Data Protection Law (“LGPD”) is Brazil's principal enacted
framework.
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