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TRANSITION TO A NEW (WORK)DAY:  
An Initial Look at Workplace Change in the Obama Era

I. INTRODUCTION 

The dec�s�ve elect�on of Barack Obama as the 44th Pres�dent 
of the Un�ted States supported by strong Democrat�c major�t�es 
�n the House and Senate has set the stage for unprecedented 
leg�slat�ve and regulatory change �n employment and labor 
laws. A un�que comb�nat�on of forces prom�ses to make the 
magn�tude of these changes a once-�n-a-generat�on occurrence. 
The s�ngle thread potent�ally moderat�ng the com�ng tsunam� �s 
the compos�t�on of the U.S. Senate. The closer the Democrat�c 
major�ty �s to the mag�c number of 60 (a fil�buster-proof Senate 
major�ty), the greater �s the ab�l�ty to del�ver on a perce�ved 
mandate for employment and labor law change. 

Th�s �s a t�me ent�rely d�fferent from �993 when then newly 
elected Pres�dent Cl�nton had a two-year w�ndow w�th a s�m�lar 
leg�slat�ve major�ty. The follow�ng forces have comb�ned to form 
a near perfect storm. F�rst, organ�zed labor has for more than 
four years planned for a federal government under Democrat�c 
control. Rather than d�v�d�ng the�r efforts w�th a long l�st of 
proposed changes as occurred under Pres�dent Cl�nton, they 
have focused on one un�versal goal, the Employee Free Cho�ce 
Act. Th�s b�ll when first �ntroduced �n 2003 had more �nd�v�dual 
sponsors than any pr�or leg�slat�ve proposal. The l�tmus test for 
organ�zed labor’s total support of the Obama pres�dency was 
h�s full support for th�s leg�slat�on, wh�ch would grow un�on 
membersh�p w�thout trad�t�onal secret ballot elect�ons. Pres�dent-
elect Obama responded by pledg�ng unqual�fied support w�th an 
enthus�asm rarely seen �n Amer�can pol�t�cs. Organ�zed labor 
contr�buted over $200 m�ll�on dollars to Obama’s campa�gn and 
prov�ded thousands of un�on workers to help the campa�gn w�th 
�ts “get out the vote” effort. Organ�zed labor, recogn�z�ng that the�r 
membersh�p �n the pr�vate sector has dropped to 7.5% (a �00-
year low), mortgaged �ts future on the prom�se of th�s leg�slat�on 
and th�s Pres�dent. It �s d�fficult to conce�ve that Pres�dent-elect 
Obama w�ll backtrack on h�s prom�ses or d�m�n�sh h�s support. 
Changes to the Nat�onal Labor Relat�ons Act are com�ng and 
the only quest�on �s whether the oppos�t�on can find suffic�ent 
support �n the Senate to stop the pro-labor agenda or negot�ate 
comprom�ses. 

W�th the pol�t�cal power of organ�zed labor reach�ng a new 
he�ght, a second force �s show�ng �ts resolve. The c�v�l r�ghts 
movement that led to T�tle VII, the Age D�scr�m�nat�on �n 
Employment Act, and the Amer�cans w�th D�sab�l�t�es Act has 
reached a new threshold and momentum w�th the elect�on of 
the first Afr�can Amer�can pres�dent. Proudly, we as a country 
see Pres�dent-elect Obama confidently assum�ng the role of the 
most powerful leader �n the world, wh�le we are s�multaneously 
exper�enc�ng the destruct�on of a glass ce�l�ng from the �8 
m�ll�on cracks made by Sen. H�llary Cl�nton. A new generat�on of 
Amer�cans has arr�ved w�th role models and an expectat�on that 
all of opportun�ty’s doors are open regardless of gender, race, or 
other protected category. 

Th�s powerful force prom�ses to translate �nto a leg�slat�ve 
agenda on c�v�l r�ghts that first addresses battles lost �n the 
Supreme Court (such as the statute of l�m�tat�ons restr�ct�on of 
the Equal Pay Act) and then targets perce�ved l�m�tat�ons to the 
enforcement of these cher�shed values. The effort �n the ��0th 
Congress to remove the caps on T�tle VII damages w�ll find new 
l�fe �n the Age of Obama. But th�s nat�onal c�v�l r�ghts movement 
touches much more than statute of l�m�tat�ons restr�ct�ons and 
damage caps. Increas�ngly, gay r�ghts have been �dent�fied as c�v�l 
r�ghts as appl�ed to employment and cond�t�ons �n the workplace. 
A mean�ngful number of states have long prov�ded protect�ons. 
Now, �t seems certa�n that strong forces w�ll work through 
Congress and the new pres�dent to br�ng nat�onal change. Wh�le 
�t �s h�ghly unl�kely that Congress w�ll recogn�ze gay marr�age 
�n the near term, the class�c comprom�se would be a full set of 
workplace r�ghts �nclud�ng changes �n the tax code to recogn�ze 
domest�c partnersh�ps. 

Contr�but�ng to the perfect storm br�ng�ng change, organ�zed 
labor and the expanded c�v�l r�ghts movement have found common 
support �n the new government. Under normal cond�t�ons, th�s 
comb�ned force would mandate �mm�grat�on reform. Two-th�rds 
of the H�span�c vote was for Pres�dent-elect Obama, and “r�ghts” 
for undocumented workers �s be�ng cast �n the language of “c�v�l 
r�ghts.” Organ�zed labor has been h�ghly support�ve of recogn�z�ng 
that econom�cally the nat�on cannot funct�on w�thout the 
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est�mated �4 m�ll�on undocumented workers and that they are 
pr�me targets for un�on�zat�on. But these are not normal t�mes. 
Imm�grat�on reform may be delayed, g�ven the current econom�c 
cond�t�ons, by the concern about the loss of jobs and the grow�ng 
numbers of unemployed. Nonetheless, the forces for change are 
strong, and �t �s very l�kely that the demand for nat�onal secur�ty 
w�ll find �t �ntolerable to have �4 m�ll�on un�dent�fied people 
w�th�n the country’s borders. Any second terror�st event would 
command an �mmed�ate reg�strat�on process and open the 
door to a work reg�strat�on program. W�th any form of legal�zed 
worker status, organ�zed labor �s po�sed to unleash a nat�onw�de 
membersh�p dr�ve. 

Wh�le the above forces are form�dable and empowered, 
the strongest contr�but�ng force for employment and labor law 
change comes from the meltdown of the economy. Th�s has been a 
l�fet�me event result�ng not just �n econom�c contract�on but true 
fear and anger reach�ng Ma�n Street Amer�ca. Th�s concern and 
rage �s not confined by nat�onal borders. It �s a global earthquake 
be�ng felt by employers worldw�de. One’s first react�on m�ght be to 
assume that government w�ll be so focused on econom�c st�mulus 
packages and fiscal pol�cy that employment and labor law reform 
would take a backseat. Any such assumpt�on fa�ls to recogn�ze 
that, r�ght or wrong, there has been a monumental loss of trust 
�n establ�shed �nst�tut�ons �nclud�ng corporate Amer�ca. Needed 
ba�louts, perce�ved corporate excesses, bankruptc�es, confl�cts of 
�nterest, and even cr�m�nal prosecut�ons are assoc�ated w�th the 
cr�s�s. To put a face on th�s “monster” one of the popular cable 
news programs has been �dent�fy�ng “Culpr�ts of the Collapse.” 
Clearly, such a myop�c v�ew �s wrong and, overwhelm�ngly, 
employers have acted as respons�ble c�t�zens, but th�s �s not the 
popular percept�on. Trust has been lost and �t w�ll take t�me for 
�t to be rega�ned. Dur�ng the �nter�m, regulat�on and government 
overs�ght are almost certa�n to follow. Th�s means ser�ous rev�ew 
of a long agenda of poss�ble new employment and labor laws 
and regulat�ons. Dozens of b�lls �ntroduced to d�e �n the ��0th 
Congress have the prom�se of l�fe �n the ���th Congress, even 
w�th the current econom�c cond�t�ons. Job protect�on b�lls, 
pr�vacy r�ghts, med�cal care, pa�d leave proposals, ant�-arb�trat�on 
measures, green energy �n�t�at�ves, workplace flex�b�l�ty 
protect�ons and OSHA reform are just some of the top�cs covered 
�n th�s report. 

As�de from the leg�slat�ve agenda, the Obama trans�t�on team 
has had �n place for weeks a group look�ng at changes that can be 

made soon after tak�ng office through the use of Execut�ve Orders 
and the regulatory process. Th�s group �s focus�ng on resurrect�ng 
Cl�nton-era pol�c�es and revers�ng many of the �n�t�at�ves of the Bush 
Adm�n�strat�on. Bus�nesses are l�kely to see change through new 
regulat�ons and Execut�ve Orders before feel�ng any �mpact from 
any new leg�slat�on enacted by Congress and Pres�dent Obama. 

Employers should be careful not to focus solely on leg�slat�on 
when try�ng to determ�ne what changes they may face �n the com�ng 
weeks, months, and years. Every �nd�cat�on �s that Pres�dent-
elect Obama �ntends to staff h�s adm�n�strat�on w�th �nd�v�duals 
�ntent on restor�ng the regulatory overs�ght of Amer�can bus�ness 
that decl�ned substant�ally under the Bush Adm�n�strat�on. 
As�de from prov�d�ng �ncreased fund�ng for the Department of 
Labor (DOL) and �ts var�ous branches �nclud�ng the Wage and 
Hour D�v�s�on and the Office of Federal Contract Compl�ance 
Programs, as well as the Nat�onal Labor Relat�ons Board (NLRB), 
the Equal Employment Opportun�ty Comm�ss�on (EEOC), 
and Imm�grat�ons and Customs Enforcement (ICE), employers 
should expect to see an �ncrease �n new and rev�sed regulat�ons to 
protect workers and prov�de greater overs�ght and enforcement 
of employee r�ghts. Who the new adm�n�strat�on appo�nts to run 
the DOL and other agenc�es w�ll prov�de great �ns�ght as to what 
to expect over at least the next four years. 

Desp�te h�s support for the Democrat�c workplace agenda 
and the act�ons of h�s trans�t�on team to date, much rema�ns to 
be seen as to how Pres�dent-elect Obama �ntends to govern once 
sworn �nto office. Certa�nly, the state of the economy and the final 
compos�t�on of Congress w�ll factor greatly �nto both h�s leg�slat�ve 
and regulatory agenda and �nto what becomes a pr�or�ty both �n 
the first �00 days and dur�ng h�s first year �n office. It �s certa�n the 
laws and regulat�ons govern�ng the workplace w�ll change under 
the Obama Adm�n�strat�on. What �s less certa�n �s whether those 
changes w�ll be dramat�c or more subtle; and whether the changes 
w�ll come qu�ckly or over t�me. 

The authors of th�s Report bel�eve that strong forces for 
employment and labor law change w�ll be act�ve over at least 
the next two years. No judgment �s made about the mer�ts 
of �nd�v�dual proposals or regulat�ons except to recogn�ze 
that mak�ng the nat�onal laws of the Un�ted States more l�ke 
Europe or even Cal�forn�a w�ll �mpact jobs and the worldw�de 
compet�t�ve marketplace. W�th technology mak�ng d�stance 
nearly mean�ngless, workplaces throughout the world are more 



	 CoPyrighT ©2008 L iT TLer MendeLson, P.C.   3

TrAnsiTion To A neW (WorK)dAy: An initial Look at Workplace Change in the obama era

connected than ever before. Global supply cha�ns, outsourc�ng, 
v�rtual work env�ronments, a grow�ng sk�ll and educat�on 
shortage, and the constant flow of �nformat�on at the speed of l�ght 
challenge the Un�ted States to be compet�t�ve. Even well-�ntended 
leg�slat�on and regulat�on w�ll make compet�t�on more d�fficult. 

In order to beg�n to educate employers as to what may be 
com�ng, th�s Report exam�nes �n deta�l the leg�slat�ve agenda 
Pres�dent-elect Obama prom�sed to pursue once �n office along 
w�th potent�al nonleg�slat�ve changes as a start�ng po�nt for 
understand�ng what the Obama era w�ll mean for employers. To 
cont�nue the educat�onal process, L�ttler w�ll ma�nta�n a federal 
Leg�slat�ve and Regulatory Blog to keep employers appr�sed of 
the Obama Adm�n�strat�on’s key appo�ntments and �ts ab�l�ty to 
�mplement h�s agenda for the workplace; as well as that agenda’s 
evolut�on as �t w�nds �ts way through the leg�slat�ve and regulatory 
processes �n Wash�ngton, D.C. 

Wh�le L�ttler �s comm�tted to prov�d�ng employers w�th 
the earl�est poss�ble not�ce of pend�ng leg�slat�ve and regulatory 
changes, th�s �s the least of our m�ss�on. When appo�ntments 
are made to key government agenc�es such as the EEOC and 
the NLRB, as well as the passage of new leg�slat�on, our goal �s 
compl�ance �nnovat�on allow�ng employers to succeed. In th�s 
Report, we outl�ne the Obama agenda and the com�ng potent�al 
changes. We prov�de employers w�th ten pract�cal steps that can 
be taken now to be �n a pos�t�ve compet�t�ve pos�t�on when, and 
�f these changes are exper�enced. L�ttler can play an �mportant 
role as subject matter experts test�fy�ng before Congress and 
regulatory agenc�es on proposed changes; however, �t �s not 
our role to merely compla�n about the com�ng changes. We 
seek to ant�c�pate and prepare employers to ma�nta�n a work 
env�ronment of mutual respect, wh�le cont�nu�ng to ach�eve 
bus�ness object�ves. For example, �n 2008 L�ttler launched �ts 
Total Wage and Hour Compl�ance In�t�at�ve respond�ng to the 
ep�dem�c of wage and hour class act�ons. Innovat�ve assessments, 
pol�cy and pract�ce correct�ons, affirmat�ve defenses, and state of 
the art l�ve and e-tra�n�ng solut�ons were suggested. It �s �n th�s 
sp�r�t that we hope to partner w�th bus�ness to find employment 
and labor law solut�ons both nat�onally and worldw�de.

II.  WHO’S WHO IN THE 111th CONGRESS AND THE 
NEW ADMINISTRATION 

Congressional Leadership 

Although th�s pres�dent�al elect�on has unquest�onably 

brought about “change,” the leadersh�p of key congress�onal 
comm�ttees w�th author�ty over labor, employee, and �mm�grat�on 
matters �n Congress w�ll l�kely rema�n the same when the 
���th Congress convenes �n January 2009. As d�scussed �n the 
�ntroduct�on, the Democrat�c Party ga�ned at least seven seats �n 
the Senate and at least 23 seats �n the House, mean�ng that they 
may p�ck up seats on these key comm�ttees. Th�s �s �mportant 
because wh�le the moderates w�ll control the fate and ult�mate 
shape of any labor and employment-related leg�slat�on that �s 
reported out of comm�ttee, �t �s the comm�ttees that w�ll determ�ne 
the congress�onal labor and employment agenda. 

In the Senate, Sen. Ted Kennedy (D-MA), who was not up 
for reelect�on, w�ll reta�n control of the Health, Educat�on, Labor, 
and Pens�ons (HELP) Comm�ttee. Senator Kennedy has proven a 
strong supporter of organ�zed labor over h�s career and a champ�on 
of laws that favor the worker. He has a strong �nfluence over h�s 
comm�ttee and the shape of the leg�slat�on that emerges from �t. All 
major labor and employment law leg�slat�on w�ll pass through th�s 
comm�ttee, mean�ng that �t w�ll be cr�t�cal to watch what happens 
�n the HELP Comm�ttee as the battle over some fundamental labor 
and employment law changes unfold. Sen. Max Baucus (D-MT) 
w�ll cont�nue to control the Senate F�nance Comm�ttee, wh�ch 
has jur�sd�ct�on over health care, tax, and pens�on �ssues. The th�rd 
comm�ttee to watch closely �s the Jud�c�ary Comm�ttee, wh�ch 
w�ll be led by Sen. Patr�ck Leahy (D-VT) as cha�r. The Jud�c�ary 
Comm�ttee oversees confirmat�on of Supreme Court just�ces as 
well as �mm�grat�on reform leg�slat�on. 

In the House, Rep. George M�ller (D-CA) w�ll return to 
cha�r the House Educat�on and Labor Comm�ttee. L�ke Sen. 
Kennedy, Rep. M�ller �s a long-t�me Cap�tol H�ll veteran and a 
strong supporter of organ�zed labor and the Amer�can worker. 
He reta�ns strong control over h�s comm�ttee and �ntroduced �n 
the House most of the major labor and employment leg�slat�on 
�n the ��0th Congress. He w�ll aga�n take the lead on push�ng 
labor and employment reforms through the House. Rep. Dale 
K�ldee (D-MI) w�ll cha�r the very �mportant Health, Educat�on, 
Labor and Pens�ons Subcomm�ttee where the major�ty of labor 
and employment leg�slat�on �n�t�ates. Rep. Charl�e Rangel (D-
NY) w�ll return to cha�r the House Ways and Means Comm�ttee, 
wh�ch �s respons�ble for tax pol�cy, employee benefits, and health 
care reform. Cha�r�ng the Jud�c�ary Comm�ttee, respons�ble 
for overs�ght of the federal jud�c�ary and �mm�grat�on reform 
leg�slat�on, w�ll be Rep. John Conyers (D-MI). 
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Depend�ng on the d�rect�on rece�ved from the new 
adm�n�strat�on, the fact that the players on the key labor and 
employment-related comm�ttees w�ll rema�n the same means 
that most, �f not all, of the agenda �tems rev�ewed below w�ll 
l�kely be re�ntroduced �n the same or s�m�lar form and cons�dered 
at the comm�ttee level. W�th the enhanced Democrat�c control 
of the comm�ttees �n both houses, congress�onal Democrats w�ll 
have no problem mov�ng through comm�ttee and to the floor of 
both houses any p�ece of the�r labor and employment agenda. If 
any of the �tems d�scussed �n th�s Report are to be mod�fied from 
the�r current form, that w�ll most l�kely occur after the leg�slat�on 
�s out of comm�ttee and up for vote �n e�ther the House or 
Senate. There, g�ven the compos�t�on of both Houses, moderate 
and “Blue Dog” (fiscally conservat�ve) Democrats along w�th 
moderate Republ�cans w�ll have a great deal of leverage that 
can be used to help shape comprom�se leg�slat�on on many 
of these �ssues or block passage �n the Senate �f an acceptable 
comprom�se cannot be reached. It �s also at th�s level that the 
new adm�n�strat�on w�ll have �ts vo�ce heard on what parts of 
the labor and employment agenda are enacted �nto law, and �n 
what form. 

So, as the new adm�n�strat�on and Congress commence 
work on shap�ng the future of labor and employment law �n the 
Un�ted States, �nterested observers must keep a close eye on 
what the key players at the Comm�ttee level focus on as they set 
the�r pr�or�t�es for the com�ng year. 

Agency Changes 

The Obama trans�t�on team already has named the Agency 
Rev�ew Team Leads who are tasked w�th head�ng up teams 
that w�ll rev�ew how key government agenc�es are operat�ng, 
determ�ne the d�rect�on the new adm�n�strat�on w�ll want that 
agency to take, and �dent�fy the appropr�ate �nd�v�duals capable 
of carry�ng out the Obama agenda at the agency level to rece�ve 
pres�dent�al appo�ntments. The key teams to watch w�ll be the 
Educat�on and Labor team and the Just�ce and C�v�l R�ghts team. 
The leads for both of these teams are filled w�th former Cl�nton 
Adm�n�strat�on offic�als, s�gnal�ng that �t �s very l�kely that from 
an agency and regulatory perspect�ve, the new adm�n�strat�on 
may pursue many of the same object�ves that were last seen 
dur�ng the Cl�nton Adm�n�strat�on. 

Most observers w�ll focus on the key vacanc�es that Pres�dent-
elect Obama w�ll have an opportun�ty to fill �mmed�ately: 

•  Two vacant comm�ss�oner open�ngs on the Equal   
 Employment Opportun�ty Comm�ss�on 

•  Three vacant seats, �nclud�ng the Cha�r, on the Nat�onal  
 Labor Relat�ons Board 

•  Secretary of the Department of Labor 

•  Leaders of the follow�ng d�v�s�ons of the Department  
 of Labor: 

 o     Employment Standards Adm�n�strat�on 

 o     Wage and Hour D�v�s�on 

 o     Office of Federal Contract Compl�ance Programs 

 o     Occupat�onal Health and Safety Adm�n�strat�on 

However, just as cr�t�cal as the leadersh�p �n these agenc�es 
�s who �s selected at the next level of pres�dent�al appo�ntment 
tasked w�th the job of �mplement�ng the new adm�n�strat�on’s 
labor and employment agenda. Wh�le the shape of that agenda �s 
not completely known as of yet, and w�ll depend to a large degree 
on who �s selected to work �n those agenc�es, �t �s a certa�nty 
that the Obama Adm�n�strat�on w�ll work to reverse the sharp 
decl�ne �n regulat�on and overs�ght of bus�nesses under the Bush 
Adm�n�strat�on. Compan�es can expect �ncreased fund�ng for 
the key agenc�es tasked w�th address�ng employment �ssues and 
protect�ng employees. W�th �ncreased fund�ng w�ll come the ab�l�ty 
for those agenc�es to proact�vely pol�ce employers for compl�ance 
w�th employment laws and regulat�ons, as well as the ab�l�ty to 
enhance the myr�ad of regulat�ons w�th wh�ch compan�es are forced 
to comply. Therefore, who w�ll be selected to lead and work �n these 
agenc�es �s a cruc�al �ssue that bears close observat�on. 

III. THE LEGISLATIVE WORKPLACE AGENDA 

Labor-Management Relations 

Organ�zed labor’s fervent support of Pres�dent-elect Obama 
dur�ng h�s run for the Wh�te House �s well documented. Dur�ng 
h�s campa�gn, Pres�dent-elect Obama emphas�zed h�s des�re to 
strengthen the labor movement, pr�mar�ly through leg�slat�on 
a�med at enhanc�ng labor’s ab�l�ty to organ�ze workers. W�th the 
current state of the economy caus�ng the �ncom�ng adm�n�strat�on 
and Congress to assess the�r �mmed�ate leg�slat�ve pr�or�t�es, the 
new adm�n�strat�on’s labor agenda may not rece�ve the attent�on 
organ�zed labor bel�eves �t deserves. However, �t �s a near-certa�nty 
that the ���th Congress and Pres�dent Obama w�ll focus on labor 
law reform �n 2009. 
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Dur�ng the campa�gn, the Obama-B�den campa�gn 
character�zed the new adm�n�strat�on’s labor agenda as follows: 
Obama and B�den w�ll strengthen the ab�l�ty of workers to 
organ�ze un�ons. [Obama] w�ll fight for passage of the Employee 
Free Cho�ce Act. Obama and B�den w�ll ensure that [Obama’s] 
labor appo�ntees support workers’ r�ghts and w�ll work to ban the 
permanent replacement of str�k�ng workers. Obama and B�den 
w�ll also �ncrease the m�n�mum wage and �ndex �t to �nflat�on to 
ensure �t r�ses every year.1 

To that end, Pres�dent-elect Obama supported the labor 
leg�slat�on below dur�ng the most recent congress�onal year.

Organizing Workers 

In February, 2007, the Employee Free Choice Act (EFCA) 
(H.R. 800, S. �04�) was �ntroduced �n the ��0th Congress by 
Rep. George M�ller (D-CA) and Sen. Ted Kennedy (D-MA), 
after several vers�ons fa�led to emerge from comm�ttee �n pr�or 
Congresses. The EFCA was passed �n the House of Representat�ves 
�n March 2007, but stalled �n the Senate after �ts supporters lost 
a cloture vote 5�-49, thereby fa�l�ng to end a fil�buster of the 
leg�slat�on by the oppos�t�on. Pres�dent-elect Obama, wh�le �n 
the Senate, was one of the co-sponsors of the EFCA. The EFCA, 
�f enacted �n �ts current format �n the ���th Congress, would 
result �n sweep�ng changes to the Nat�onal Labor Relat�ons Act 
(NLRA), r�val�ng those created by the or�g�nal Wagner Act that 
was passed �n �935. Spec�fically, �t would amend the NLRA to: 

Requ�re the NLRB to cert�fy a labor un�on as the 
exclus�ve barga�n�ng representat�ve of employees 
through subm�ss�on by the un�on of author�zat�on 
cards s�gned by a major�ty of employees (“card check”), 
w�thout the benefit of a government-superv�sed, secret 
ballot elect�on, �f requested by the organ�z�ng un�on; 

Perm�t b�nd�ng �nterest arb�trat�on �f an employer and a 
newly cert�fied un�on are unable to reach a first contract 
w�th�n a spec�fied number of days (90 days �n the vers�on 
of the EFCA passed by the House �n 2008); and 

Expand the NLRB’s remed�al power for employer unfa�r 
labor pract�ces dur�ng un�on organ�z�ng campa�gns and 
dur�ng barga�n�ng for first labor contracts, �nclud�ng the 
author�ty to award c�v�l penalt�es. 

The EFCA �s organ�zed labor’s top pr�or�ty for 2009. In 
fact, organ�zed labor plans to strongly advocate cons�derat�on 

�.

2.

3.

and passage of the EFCA �n the first �00 days of the new 
adm�n�strat�on. Pres�dent-elect Obama �ncluded the EFCA �n h�s 
campa�gn platform, and has repeatedly stated that he w�ll s�gn the 
law �f passed after he becomes pres�dent. However, �t �s unclear 
what the EFCA w�ll look l�ke at that po�nt. It �s l�kely that �t w�ll 
be re�ntroduced �n the same form as �n 2007, but the ult�mate 
compos�t�on of the Senate w�ll determ�ne whether �t passes and 
�n what form. Depend�ng on how close the EFCA’s supporters 
are to be�ng able to �nvoke cloture, thereby prevent�ng a fil�buster 
by opponents of the EFCA, the proposal may meet the same fate 
�t d�d �n the ��0th Congress and d�e �n the Senate; or �t may be 
substant�ally altered by a b�part�san coal�t�on �n a manner that 
enhances labor’s ab�l�ty to organ�ze but poss�bly w�thout aspects 
of the controvers�al card check and arb�trat�on prov�s�ons. 

Legislation Prohibiting Right to Work Laws 

In many collect�ve barga�n�ng agreements between employers 
and un�ons, �t �s common for the part�es to agree to a “un�on 
secur�ty” clause, wh�ch requ�res workers to pay un�on dues or 
the�r equ�valent �n order to work for the company. However, 
Sect�on �4(b) of the Taft-Hartley Act perm�ts states to enact 
leg�slat�on that proh�b�t that type of agreement. Twenty-two 
states2 have enacted th�s type of leg�slat�on – known as “R�ght 
to Work” laws – wh�ch proh�b�t un�ons and employers (as part 
of a collect�ve barga�n�ng agreement) from agree�ng to make an 
employee’s membersh�p �n the un�on a cond�t�on of employment. 
H�stor�cally, due �n large part to these R�ght to Work laws, 
bus�nesses �n these states are not as heav�ly un�on�zed as compan�es 
�n states where un�on membersh�p can be compelled for all of a 
company’s employees. Accord�ngly, one measure be�ng pushed 
by organ�zed labor, supported by Pres�dent-elect Obama, �s a 
proposal to repeal Sect�on �4(b) that would overturn the R�ght 
to Work laws throughout the country. The b�ll was �ntroduced on 
July �0, 2008, by Rep. Brad Sherman (D-CA) as H.R. 6477 and 
rema�ned at the comm�ttee level. The result of a repeal would be a 
substant�al �ncrease �n dues from R�ght to Work states, as un�ons 
beg�n to �ns�st that all un�on�zed employees pay un�on dues or 
the�r equ�valent, �nstead of payment be�ng voluntary �n those 
states as �t stands today. In recent years, numerous b�lls have been 
�ntroduced that would repeal Sect�on �4(b), but none have had 
any success �n mak�ng �t to a vote. W�th the support of Pres�dent 
Obama, the repeal of Sect�on �4(b) could get a more ser�ous 
hear�ng �n the ���th Congress. 
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Notably, the last t�me a ser�ous attempt was made to repeal 
Sect�on �4(b) was �n the Johnson Adm�n�strat�on, wh�ch was also 
the last t�me a Democrat�c cand�date for Pres�dent won elect�on 
w�th as large a percentage of the popular vote as d�d Pres�dent-
elect Obama �n 2008. A b�ll to repeal Sect�on �4(b) passed the 
U.S. House �n July �965, and desp�te the support of a major�ty of 
senators, fa�led to overcome a fil�buster. However, the �ssue created 
the country’s first nat�onw�de debate over compulsory un�on�sm, 
and resulted �n re-elect�on problems for some supporters of the 
repeal. Th�rty-n�ne House members who had voted to repeal 
Sect�on �4(b) were defeated �n pr�mar�es or the general elect�on 
the follow�ng year, and not one supporter of Sect�on �4(b) was 
defeated by a supporter of the repeal. 

Reclassification of Supervisors 

The Re-Empowerment of Skilled and Professional 
Employees and Construction Trade Workers (RESPECT) 
Act was �ntroduced �nto the Senate and House of Representat�ves 
on March 22, 2007, by Sen. Chr�stopher Dodd (D-CT) and Reps. 
Robert Andrews (D-NJ) and Don Young (R-AK) (S. 969; H.R. 
�644). The b�lls were referred to comm�ttee and never made �t 
to the floor for a vote. The purpose of the proposed leg�slat�on 
was to reclass�fy, under the NLRA, tens or thousands (or more) 
of superv�sors as rank and file employees, who would then be 
subject to un�on organ�z�ng. The RESPECT Act would do th�s 
by chang�ng the 60-year old defin�t�on of supervisor conta�ned �n 
Sect�on 2(��) of the NLRA to one that would �nclude many of 
the employees who are currently cons�dered superv�sors. 

Pr�or to 2006, the NLRB had a long h�story of �ncons�stently 
apply�ng �ts defin�t�on of a superv�sor. That �ncons�stency led 
several courts of appeals to quest�on the deference to wh�ch 
the NLRB’s dec�s�ons on th�s �ssue were ent�tled, and caused 
the Supreme Court tw�ce to reject NLRB �nterpretat�ons of 
the defin�t�on of a superv�sor. Under current law, �n order to be 
cons�dered a superv�sor, an �nd�v�dual must spend a major�ty 
of h�s or her t�me perform�ng any one of a l�st of superv�sory 
funct�ons defined �n the NLRA: 

The term “superv�sor” means any �nd�v�dual hav�ng author�ty, 
�n the �nterest of the employer, to h�re, transfer, suspend, lay-
off, recall, promote, d�scharge, ass�gn, reward, or d�sc�pl�ne 
other employees, or respons�bly to d�rect them, or to adjust 
the�r gr�evances or effect�vely to recommend such act�on, �f �n 
connect�on w�th the forego�ng the exerc�se of such author�ty �s 

not of a merely rout�ne or cler�cal nature, but requ�res the use of 
�ndependent judgment. 

Most superv�sors fall �nto that category by qual�fy�ng under 
the terms “ass�gn,” “respons�bly to d�rect” and/or “�ndependent 
judgment.” Late �n 2007, the NLRB �ssued three dec�s�ons 
concern�ng superv�sory status �n wh�ch the NLRB clar�fied the 
mean�ng of those three key terms, known as the “Oakwood” l�ne 
of dec�s�ons. These cases expanded the scope of those terms and, 
accord�ngly, the number of �nd�v�duals class�fied as superv�sors 
for the purpose of the NLRA. 

The RESPECT Act �s a d�rect response to the Oakwood 
dec�s�ons. It would el�m�nate “ass�gn” and “respons�bly to d�rect” 
from the l�st, wh�ch would move tens of thousands of front l�ne 
and low-level superv�sors w�th�n the protect�on of the NLRA. 
As a consequence, these superv�sors could be forc�bly �ncluded 
�n, or “accreted” �nto, barga�n�ng un�ts. In real�ty, the essent�al 
role of a superv�sor �s manag�ng and d�rect�ng other employees’ 
work. Very few superv�sors actually spend a major�ty of the�r 
t�me h�r�ng, fir�ng, reward�ng, or d�sc�pl�n�ng employees. They 
spend part of the�r t�me manag�ng the employment status of the�r 
workers, but the major�ty of the�r t�me �s spent d�rect�ng those 
employees’ work. 

In short, the RESPECT Act goes beyond a s�mple reversal of 
the Oakwood l�ne of cases and represents a fundamental change 
to who can be organ�zed by labor. Along w�th the EFCA, th�s b�ll 
�s a top pr�or�ty of organ�zed labor. W�th some level of b�part�san 
support, the b�ll w�ll get a fa�r hear�ng and may eventually be 
enacted �n some form, perhaps as part of a larger attempt to 
mod�fy the NLRA �n order to fix what some cr�t�cs see as flaws 
w�th�n the law. 

Patriot Employers Act 

The Patriot Employers Act was �ntroduced �n the Senate 
�n August 2007 by Sen. R�chard Durb�n (D-IL) (S. �945) and 
co-sponsored by Pres�dent-elect Obama. A compan�on b�ll was 
�ntroduced by Republ�cans �n the House ent�tled the Eagle 
Employers Act. Both b�lls are des�gned to use the tax code as 
a carrot to encourage U.S. compan�es to create jobs w�th�n the 
U.S. that meet spec�fied standards. A company that elects to 
be des�gnated as a “Patr�ot Employer” would rece�ve a �% tax 
cred�t �f �t: 

Ma�nta�ns �ts headquarters �n the Un�ted States; �.
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Pays at least 60% of the health care prem�ums of �ts 
employees; 

Observes a pol�cy requ�r�ng neutral�ty �n employee 
organ�z�ng dr�ves; 

Ma�nta�ns or �ncreases the number of �ts full-t�me 
workers �n the Un�ted States relat�ve to �ts full-t�me 
workers outs�de of the Un�ted States; 

Prov�des full d�fferent�al salary and �nsurance benefits 
for all Nat�onal Guard and Reserve employees called to 
act�ve duty; and 

Prov�des �ts employees w�th a certa�n h�gher levels of 
compensat�on and ret�rement benefits.

Employers would not be requ�red to become Patr�ot 
Employers – the program �s completely opt�onal. To finance 
the loss of tax revenue from Patr�ot Employers, the leg�slat�on 
prov�des that Amer�can compan�es w�th subs�d�ar�es abroad 
would have to pay the U.S. corporate tax on profits earned 
abroad, rather than the corporate tax of the host country 
where the profits are earned. S�nce the U.S. corporate tax rate �s 
currently 35%, and many of the countr�es around the world have 
lower tax rates for bus�nesses, th�s would result �n a s�gn�ficant tax 
�ncrease on earn�ngs earned abroad for compan�es w�th fore�gn 
subs�d�ar�es. House Republ�cans have �ntroduced a s�m�lar 
b�ll, the Eagle Employers Act, wh�ch has �dent�cal prov�s�ons, 
except that the Eagle Employers Act does not �nclude the pol�cy 
requ�r�ng neutral�ty �n employee organ�z�ng dr�ves. 

Dur�ng the recent campa�gn, Pres�dent-elect Obama spoke 
often about job creat�on �n the Un�ted States and stopp�ng 
the outsourc�ng of jobs to other countr�es. W�th apparent 
b�part�san support, �t �s l�kely the Patr�ot Employers Act w�ll 
be re-�ntroduced and cons�dered early �n 2009. Because be�ng a 
Patr�ot Employer would be voluntary, the b�ll has appeal to many 
�n Congress; although the tax �ncreases on earn�ngs abroad may 
prove to be a roadblock to enactment. 

Banning of Permanent Replacement Workers 

Wh�le no s�gn�ficant leg�slat�on has been cons�dered 
recently, the proh�b�t�on on the use of permanent replacement 
workers by employers be�ng struck �s someth�ng h�gh on 
organ�zed labor’s agenda and champ�oned by Pres�dent-elect 
Obama. Currently, when a un�on engages �n an econom�c str�ke, 
a company can h�re “permanent replacement” workers to take 

2.

3.

4.

5.

6.

the place of str�k�ng employees. When the str�ke �s over, the 
permanent replacements can lawfully rema�n �n the�r pos�t�ons. 
The employees they replaced are not term�nated, but cannot 
�mmed�ately return to work absent open�ngs for wh�ch they 
are qual�fied. Otherw�se, they go on a re-h�re l�st and �n some 
cases do not return for some length of t�me, �f ever. The use 
of permanent replacements �s a s�gn�ficant tool for employers 
to blunt the effect�veness of a str�ke and g�ves the employer 
substant�al leverage �n labor negot�at�ons. 

For obv�ous reasons, organ�zed labor would l�ke to see th�s 
tool taken away from employers. Accord�ngly, the bann�ng of 
permanent replacements �s part of the labor agenda just as �t was 
�n the �980’s when labor pushed for overall change �n labor law. 

National Labor Relations Board 

Currently, three of the five seats on the NLRB rema�n vacant, 
�nclud�ng the �mportant pos�t�on of Cha�r. Trad�t�onally, the 
party that controls the Wh�te House has three seats on the NLRB 
and the other party gets one or two seats (�ndependents also can 
be seated). Under the Bush Adm�n�strat�on, the Republ�can-
controlled NLRB �ssued several key rul�ngs that organ�zed labor 
and some Democrats �n Congress are determ�ned to reverse. 
Pres�dent-elect Obama was support�ve of these reversals dur�ng 
h�s campa�gn and wh�le �n the Senate. As d�scussed �n th�s Report, 
some of these rul�ngs are already the subject of leg�slat�on such 
as the RESPECT Act. Others may be overturned e�ther through 
leg�slat�on or through new NLRB rul�ngs. These key cases were: 

IBM Corp.3  wh�ch l�m�ted We�ngarten r�ghts to un�on�zed 
employees (We�ngarten r�ghts are an employee’s r�ght to 
be accompan�ed by another employee/representat�ve at 
a meet�ng wh�ch the employee reasonably bel�eves could 
lead to d�sc�pl�ne);

Register Guard,4 hold�ng that employers can proh�b�t 
employees from us�ng the Company’s ema�l system to 
send un�on-related ema�l);

Dana/Metaldyne,5 wh�ch prov�ded for a secret ballot 
elect�on when a un�on w�ns a voluntary card check 
elect�on, prov�ded 30 percent of the barga�n�ng un�t 
requests �t w�th�n 45 days of the card check elect�on; 

BE&K Construction,6 wh�ch made �t eas�er for 
compan�es to sue un�ons for d�srupt�ve l�t�gat�on;

•

•

•

•
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The ‘Salting’ Cases,7 wh�ch (�) requ�red that an 
employee have a genu�ne �nterest �n do�ng the job (and 
not �n organ�z�ng the employees) �n refusal-to-h�re cases; 
and (2) reduced back-pay remed�es for term�nat�ng a 
un�on “salt”; and 

Brown University,8 wh�ch held that graduate ass�stants 
are not employees and therefore not protected by the 
NLRA, �nclud�ng the r�ght to jo�n a un�on. 

H.S. Care L.L.C.,9 wh�ch held that temporary employees, 
who are jo�ntly employed by a personnel staffing agency 
and the employer, are not members of the barga�n�ng 
un�t unless both employers consent. 

As�de from these changes, look for a new Obama-appo�nted 
NLRB to be act�ve �n enforc�ng the NLRA and �n seek�ng 
opportun�t�es to enhance employee and un�on r�ghts at the 
expense of management. If the EFCA passes �n any form, the 
Obama NLRB w�ll have the regulatory opportun�ty to shape 
how the new law w�ll operate �n pract�ce �n a way favorable to 
organ�zed labor. 

Work-Family Balance 

The federal government has not been act�vely �nvolved �n the 
d�scuss�on over work-l�fe balance s�nce �993 when the Fam�ly 
and Med�cal Leave Act (FMLA) was passed. However, both 
pres�dent�al cand�dates made work-l�fe flex�b�l�ty part of the�r 
econom�c platforms dur�ng the 2008 elect�on. Therefore, even 
though for the past fifteen years all pol�c�es to ass�st employees �n 
the struggle between the�r work l�fe and the�r home l�fe have come 
from the pr�vate sector or the states, changes are a near certa�nty 
dur�ng the Obama Adm�n�strat�on w�th some level of b�part�san 
support. In fact, w�th the pol�t�cal and econom�c landscape s�m�lar 
�n many ways to when Pres�dent Cl�nton took office �n �993, and 
passed the or�g�nal FMLA w�th�n two weeks of tak�ng office, the 
new adm�n�strat�on and Congress may make passage of work-
fam�ly balance leg�slat�on the�r first labor and employment law 
pr�or�ty when the ���th Congress convenes �n early 2009. 

Pres�dent-elect Obama supports expand�ng federal mandates 
for both pa�d and unpa�d leave for employees. He supports: (�) 
a move to requ�re employers to prov�de seven pa�d s�ck days a 
year for employees; (2) expand�ng the FMLA; (3) expand�ng 
allowable purposes for fam�ly leave; and (4) establ�sh�ng formal 
processes for employees to pet�t�on the�r employers for flex�ble 

•

•

•

hours. In the ��0th Congress, Pres�dent-elect Obama supported 
the leg�slat�on �n the below areas. 

Expansion of the Family and Medical Leave Act 

In recent years, a myr�ad of b�lls were �ntroduced to expand 
the reach of the FMLA. Rep. Carolyn Maloney (D-NY), 
�ntroduced two b�lls, the Family and Medical Leave Expansion 
Act (H.R. �369) on March 7, 2007 and the Family and Medical 
Leave Expansion Act (H.R. �369) on September 29, 2008. 
Both b�lls: (�) lower the threshold for compan�es subject to the 
FMLA from 50 to 25 or more employees; and (2) prov�de up 
to 24 hours of unpa�d leave for parent-teacher conferences or 
to take fam�ly members to the doctor for a regular med�cal or 
dental appo�ntment. The 2007 vers�on of the b�ll also �ncluded a 
grant program for states to prov�de replacement �ncome for new 
parents and would have added domest�c v�olence as a cause for 
tak�ng FMLA leave. Rep. Lynn Woolsey (D-CA) �ntroduced a 
b�ll on May �7, 2007, the Balancing Act of 2007 (H.R. 2392), 
wh�ch also conta�ned the concept of five-year grants to state or 
local governments. In that b�ll, the grants would be for projects 
that ass�st fam�l�es by prov�d�ng wage replacement for �nd�v�duals 
engaged �n fam�ly careg�v�ng needs �nclud�ng but beyond those 
related to the b�rth of a ch�ld. Th�s b�ll also would have perm�tted 
part-t�me employees to be el�g�ble for FMLA leave. These b�lls all 
were referred to comm�ttee. 

S�m�lar b�lls have also been �ntroduced �n the past few years. 
The Family and Medical Leave Expansion Act, �ntroduced 
�n the Senate on February 3, 2005 (S. 282) �ncluded sect�ons 
ent�tled the Federal Employees Pa�d Parental Leave Act and the 
T�me for Schools Act. The Federal Employees Paid Parental 
Leave Act of 2005 would have perm�tted the Office of Personnel 
Management to contract w�th one or more employ�ng agenc�es to 
conduct a demonstrat�on project that would have prov�ded pa�d 
leave for el�g�ble �nd�v�duals who were respond�ng to careg�v�ng 
needs result�ng from the b�rth or adopt�on of a son or daughter 
or other fam�ly careg�v�ng needs. The Time for Schools Act 
of 2005 would have amended the FMLA to allow employees 
covered by the Act to take up to 24 hours, dur�ng any �2-month 
per�od, of el�g�ble school �nvolvement leave. Add�t�onally, the 
Federal Employees Pa�d Parental Leave Act was re�ntroduced 
�n the House of Representat�ves �n 2006, 2007 and 2008 (H.R. 
3�58, 3799 and 57�8, respect�vely) and �n the Senate �n 2008 (S. 
3�40). Th�s Act would have prov�ded a port�on of the �2 weeks of 
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parental leave ava�lable to a federal employee to be pa�d and to be 
used for other purposes. 

In the Senate and House of Representat�ves Sens. Chr�s Dodd 
(D-CT) and Ted Stevens (R-AK) also recently �ntroduced two 
vers�ons of the Family Leave Insurance Act (S. �68�, H.R. 5873), 
on June 2�, 2007, and Apr�l 22, 2008, respect�vely, wh�ch would 
have requ�red a Fam�ly and Med�cal Leave Insurance program 
for covered employers. Employees and employers would pay 
shared prem�ums �nto an �nsurance fund that would finance pa�d 
fam�ly and med�cal leave for workers. Th�s program would have 
ent�tled el�g�ble employees to fam�ly and med�cal leave �nsurance 
benefits for a total of e�ght workweeks of leave taken under the 
FMLA or other author�ty dur�ng any �2-month per�od for any of 
the follow�ng reasons: (�) the b�rth of a son or daughter; (2) the 
placement of a son or daughter w�th the employee for adopt�on 
or foster care; (3) to care for the spouse, son, daughter or parent 
of the employee w�th a ser�ous med�cal cond�t�on; or (4) to care 
for one’s own ser�ous health cond�t�on. 

In one form or another, as a whole, these b�lls are des�gned to: 
(�) expand the coverage of the FMLA to smaller employers and 
perm�t use of FMLA leave for more purposes; and (2) prov�de 
for pa�d FMLA leave. G�ven the b�part�san nature of the b�lls, 
expans�on of the FMLA to smaller employers and for add�t�onal 
c�rcumstances �s very l�kely dur�ng the Obama Adm�n�strat�on. 
However, wh�le Congress w�ll certa�nly recons�der some 
type of pa�d FMLA as well, that change �s less certa�n as the 
Obama Adm�n�strat�on may work toward fund�ng a ser�es of 
p�lot �n�t�at�ves at the state level pr�or to push�ng for federally-
mandated pa�d FMLA leave nat�onw�de. The �dea of the five-year 
grant programs w�ll be resurrected and stands a good chance of 
be�ng enacted. 

Expansion of Paid Sick Days 

In order to ensure that all work�ng Amer�cans can address 
the�r own health needs and the health needs of the�r fam�l�es, the 
Obama Adm�n�strat�on w�ll l�kely seek to requ�re all employers to 
prov�de pa�d s�ck days to the�r employees. By seek�ng early and 
rout�ne med�cal care for themselves and the�r fam�ly members, �t 
�s bel�eved that the costs of publ�c and pr�vate health care could be 
d�m�n�shed. One way to ass�st employees �n seek�ng regular care 
would be to requ�re employers to prov�de pa�d t�me off. Currently, 
such pol�c�es have been left up to the �nd�v�dual pr�vate employer 
or the states to enact. Recently, the C�ty of San Franc�sco (effect�ve 

February 5, 2007), the D�str�ct of Columb�a (effect�ve November 
�3, 2008) and the C�ty of M�lwaukee (effect�ve February 2009) 
have enacted laws requ�r�ng pa�d s�ck days. 

The Healthy Families Act was first �ntroduced �n both the 
Senate and House of Representat�ves �n 2005 (S. �085, S. 932, 
and H.R. �902) and was re�ntroduced �n 2007 (S. 9�0, H.R. 
�542) by Sen. Ted Kennedy (D-MA) and Rep. Rosa DeLauro 
(D-CT) w�th Pres�dent-elect Obama as a sponsor �n the Senate. 
The Senate vers�on of the 2007 b�ll requ�red employers w�th �5 or 
more employees to prov�de a m�n�mum pa�d s�ck leave of seven 
days annually for those who work at least 30 hours per week 
and a prorated annual amount for those who work less than 30, 
but at least 20, hours a week. Under th�s Act, employees would 
have been allowed to use such leave to meet the�r own med�cal 
needs or to care for the med�cal needs of certa�n fam�ly members, 
and accrued s�ck leave would have carr�ed over from year to 
year. Add�t�onally, th�s Act would have requ�red employers to 
post not�ce of the requ�rements under the Act. If not�ce was not 
posted, employers would have been subject to c�v�l penalt�es for 
the v�olat�on. Employees would also have had a r�ght of act�on to 
recover damages or rece�ve equ�table rel�ef �n federal or state court. 
Th�s law would have prov�ded a two-year statute of l�m�tat�ons, 
w�th a th�rd year added for a w�llful v�olat�on. 

W�th the add�t�onal burden the �mpos�t�on of pa�d s�ck 
leave would put on bus�nesses �n today’s economy, passage of 
a renewed vers�on of the Healthy Fam�l�es Act �n 2009 �s not 
probable. However, another opt�on that Pres�dent-elect Obama 
has d�scussed �s test�ng the �dea on a state level w�th grants and/or 
p�lot programs. Alternat�vely, some type of pa�d s�ck leave, w�th 
fewer days, m�ght become part of an omn�bus work/fam�ly balance 
p�ece of leg�slat�on �n conjunct�on w�th pa�d FMLA leave. 

Another alternat�ve �ntroduced by Rep. Cathy McMorr�s-
Rodgers (R-WA) �s the Family-Friendly Workplace Act (H.R. 
6025). Introduced on May �3, 2008, th�s b�ll would perm�t the 
use of “comp t�me” �n the pr�vate sector. Employers would be 
perm�tted to offer employees the opt�on of tak�ng pa�d t�me 
off �n l�eu of cash wages for overt�me hours worked, at the 
employee’s d�scret�on. Th�s opt�on �s currently ava�lable to 
federal workers (and �s very popular), but unlawful �n the pr�vate 
sector. A comprom�se on pa�d s�ck leave m�ght �nclude th�s type 
of approach. 
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Expansion of Flexible Work Arrangements 

Currently, �t �s an �nd�v�dual employer’s �ndependent 
dec�s�on whether to offer flex�ble work arrangements, such as 
alternat�ve work schedules and/or telecommut�ng programs 
to the�r employees. Wh�le many bus�nesses can benefit from 
prov�d�ng such flex�b�l�ty to the�r employees, these arrangements 
do not fit all bus�ness env�ronments. Congress w�ll l�kely 
re�ntroduce leg�slat�on mandat�ng flex�b�l�ty �n the workplace 
and the new Obama Adm�n�strat�on w�ll seek to make the federal 
government a model employer �n terms of adopt�ng flex�ble 
work schedules and perm�tt�ng employees to pet�t�on to request 
flex�ble arrangements. 

The Working Families Flexibility Act was first �ntroduced 
�n December 2007 �n the House of Representat�ves by Rep. 
Carolyn Maloney (D-NY) and �n the Senate by Sen. Ted Kennedy 
(D-MA) (S. 24�9, H.R. 430�), w�th Pres�dent-elect Obama as 
co-sponsor of the Senate leg�slat�on. As drafted �n 2007, th�s Act 
would g�ve work�ng Amer�cans the r�ght to request flex�ble work 
opt�ons to balance the demands of the�r jobs and home l�fe. Th�s 
leg�slat�on was patterned after s�m�lar laws �n Europe. 

The Senate b�ll would have author�zed an employee to 
request from an employer a change �n the terms or cond�t�ons 
of the employee’s employment �f the request relates to: (�) the 
number of hours the employee �s requ�red to work; (2) the 
t�mes when the employee �s requ�red to work; or (3) where the 
employee �s requ�red to work. Add�t�onally, �t set forth certa�n 
dut�es for the employer w�th respect to such requests. Upon 
rece�v�ng such a request, an employer was requ�red to hold 
a meet�ng w�th the employee to d�scuss h�s or her appl�cat�on 
and prov�de a wr�tten dec�s�on regard�ng the appl�cat�on. If the 
appl�cat�on was rejected, the employer was requ�red to prov�de 
a reason for the den�al. Under the 2007 b�ll, the employee had a 
r�ght to request recons�derat�on of the employer’s dec�s�on, and 
the employer and employee were requ�red to once aga�n meet 
on the recons�derat�on. The employer’s final dec�s�on had to 
be �n wr�t�ng, and, �f recons�derat�on was den�ed, the employer 
was requ�red to state the grounds for den�al �n wr�t�ng. Th�s b�ll 
would have author�zed an employee to file a compla�nt w�th the 
Adm�n�strator of the Wage and Hour D�v�s�on of the Employment 
Standards Adm�n�strat�on of the DOL for any v�olat�ons of the 
r�ghts granted under the Act. Add�t�onally, the Adm�n�strator 
could �nvest�gate and assess c�v�l penalt�es or award equ�table 

rel�ef such as employment, re�nstatement, promot�on, back pay 
and a change �n the terms or cond�t�ons of employment. 

Out of all the work/fam�ly balance leg�slat�on that has been 
�ntroduced to date, th�s leg�slat�on �s seen as the least harmful 
to employers, or at least has less d�rect econom�c costs. But 
Pres�dent-elect Obama has h�nted that h�s adm�n�strat�on may 
use the federal government employees as test cases to understand 
the benefits and p�tfalls of th�s type of change �n the workplace 
before mak�ng �t appl�cable to the pr�vate sector. 

Discrimination in the Workplace 

Discrimination Litigation Reform 

In January 2008, Democrats �n both chambers �ntroduced 
the Civil Rights Act of 2008, (S. 2554, H.R. 5�29) �ntended 
to “restore, reaffirm, and reconc�le legal r�ghts and remed�es 
under c�v�l r�ghts statutes.” Introduced by Sen. Ted Kennedy 
(D-MA) and Rep. John Lew�s (D-GA), the leg�slat�on broadens 
remed�es for aggr�eved employees, �nclud�ng undocumented 
workers, l�m�ts defenses to employers, expands defin�t�ons �n 
favor of employees, and enlarges the pool of employees who 
may sue �n court. The leg�slat�on was referred to the appropr�ate 
comm�ttees and never made �t to the floor of e�ther chamber. 

The leg�slat�on el�m�nated caps on compensatory damages 
(now $300,000) and added the ava�lab�l�ty of pun�t�ve damages 
for v�olat�ons of T�tle VII of the C�v�l R�ghts Act of �964 and the 
Amer�cans w�th D�sab�l�t�es Act. In add�t�on, employers found to 
have v�olated the Fa�r Labor Standards Act would also be l�able 
for compensatory and pun�t�ve damages, �n conjunct�on w�th the 
plethora of remed�es already ava�lable to aggr�eved employees. 

The leg�slat�on affects how employers l�t�gate and defend 
aga�nst certa�n cla�ms. Employers defend�ng aga�nst Equal 
Pay Act cla�ms would not rely solely on the “bona fide factor 
other than sex” affirmat�ve defense, and �t would be more 
d�fficult for employers to use the fam�l�ar Farragher/Ellerth 
affirmat�ve defense �n harassment cla�ms. Currently, �f an 
employer has exerc�sed reasonable care to prevent and correct 
promptly any harass�ng behav�or, and the pla�nt�ff employee 
unreasonably fa�led to take advantage of any preventat�ve 
or correct�ve opportun�t�es prov�ded by the employer or to 
avo�d harm otherw�se, a harassment cla�m fa�ls. To preva�l �n 
lawsu�ts, under the proposed leg�slat�on, an employer must 
demonstrate establ�shed and adequately publ�c�zed effect�ve 
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and “comprehens�ve” harassment prevent�on pol�c�es and 
compla�nt procedures and show that �t undertook “prompt, 
thorough, and �mpart�al �nvest�gat�ons.” Th�s represents a much 
h�gher standard for employers to meet. Further, a pla�nt�ff who 
succeeds only on some of h�s/her cla�ms w�ll be ent�tled to a 
larger award of attorneys’ fees and w�ll be perm�tted to recover 
expert w�tness fees. 

Leg�slat�on proposed would also amend the Federal 
Arb�trat�on Act, mak�ng pre-d�spute agreements to arb�trate 
employment and c�v�l r�ghts d�sputes unenforceable; mean�ng 
that employers w�ll no longer be allowed to have arb�trat�on 
agreements �n employment appl�cat�ons, employee contracts, 
or �n handbooks. 

Th�s leg�slat�on �s certa�n to be re�ntroduced �n some 
fash�on dur�ng the ���th Congress but w�ll be very controvers�al 
g�ven the adverse �mpact �t may have on bus�ness. Wh�le the 
new adm�n�strat�on and Congress w�ll have h�gher labor-and 
employment-related pr�or�t�es, expect th�s leg�slat�on to rece�ve 
ser�ous cons�derat�on at some po�nt dur�ng the next four years. 

Prohibiting Sexual Orientation Discrimination 

On November ��, 2007, the House passed the Employment 
Nondiscrimination Act (H.R. 3685), 235-�84 (�nclud�ng 34 
Republ�cans), wh�ch was �ntroduced by Rep. Barney Frank (D-
MA) and proh�b�ts d�scr�m�nat�on aga�nst any employee w�th 
respect to h�s or her terms or cond�t�ons of employment based 
upon actual or perce�ved sexual or�entat�on. On November �3, 
2007, th�s b�ll was placed on the Senate leg�slat�ve calendar, but 
the Senate has yet to take any act�on. 

The term sexual orientation �s defined as homosexual�ty, 
heterosexual�ty, or b�sexual�ty. However, th�s b�ll does not 
requ�re employers to prov�de the same benefits to unmarr�ed 
couples as they do marr�ed couples, w�th marriage defined as a 
legal un�on between one man and one woman as husband and 
w�fe. The leg�slat�on also expressly proh�b�ts employees from 
alleg�ng that certa�n pol�c�es create a d�sparate �mpact on the�r 
protected class. 

The passage of th�s leg�slat�on �s l�kely, g�ven that many 
states have already passed s�m�lar leg�slat�on. In add�t�on, many 
employers already proh�b�t d�scr�m�nat�on on the bas�s of 
sexual or�entat�on �n the�r employee handbooks and pol�c�es. 
Accord�ngly, there �s l�kely to be b�part�san support for passage. 

Statute of Limitations 

On July 3�, 2007, the House passed the Lilly Ledbetter 
Fair Pay Act (H.R. 283�), by a vote of 225 to �99, wh�ch was 
�ntroduced by Rep. George M�ller (D-CA) and would amend 
many federal c�v�l r�ghts statutes, �nclud�ng the C�v�l R�ghts Act, 
the Age D�scr�m�nat�on �n Employment Act, the Amer�cans w�th 
D�sab�l�t�es Act, and the Rehab�l�tat�on Act, by �mpos�ng the 
“paycheck rule.” Used by some courts for years, the “paycheck rule” 
resets the statute of l�m�tat�ons each t�me an employee rece�ves 
a paycheck that �s based on past compensat�on dec�s�ons �f the 
employee proves that those past dec�s�ons were d�scr�m�natory. 
Essent�ally, the paycheck rule abol�shes the statute of l�m�tat�ons 
for many d�scr�m�nat�on cla�ms affect�ng compensat�on by 
perm�tt�ng pla�nt�ffs to br�ng cla�ms years after the alleged 
d�scr�m�natory acts occurred. The leg�slat�on was proposed �n 
response to the U.S. Supreme Court’s dec�s�on �n Ledbetter v. 
Goodyear Tire & Rubber Co.10 where�n the Court rejected the 
“paycheck rule.” 

A compan�on b�ll was �ntroduced �n the Senate by Sen. Ted 
Kennedy (D-MA) on July 20, 2007 (S. �843), wh�ch fa�led to 
garner enough support to �nvoke cloture and end a fil�buster by 
opponents. There were several Republ�can attempts to address the 
statute of l�m�tat�ons �ssue ra�sed by the Ledbetter case by way of 
comprom�se, wh�ch may serve as the bas�s for mod�fied leg�slat�on 
that could pass �nto law �f the supporters of the Ledbetter Fa�r 
Pay Act cannot muster enough support to �nvoke cloture �n the 
Senate when the b�ll �s resurrected �n the ���th Congress. The 
comprom�se leg�slat�on m�ght �nclude a “knew or should have 
known” standard for when the statute of l�m�tat�ons takes effect. 

Pay Equality 

There have been many efforts �n Congress �n recent years to 
address equal pay for women workers, and �t �s a near certa�nty 
that the �ssue w�ll r�se aga�n and most l�kely reach some type of 
resolut�on dur�ng the ���th Congress. 

On Apr�l ��, 2007, Sen. Thomas Hark�n (D-IA) �ntroduced 
the Fair Pay Act (S. �087), wh�ch would amend the Fa�r Labor 
Standards Act’s (FLSA) prov�s�ons regard�ng the d�scr�m�natory 
payment of wages based on, among other th�ngs, race, sex, and 
nat�onal or�g�n. The b�ll would also requ�re employers to prov�de the 
same pay for jobs that �nvolve comparable sk�ll, effort, respons�b�l�ty, 
and work�ng cond�t�ons, even �f the pos�t�ons were not actually 
equal. In add�t�on, �t would: (�) proh�b�t employers from reduc�ng 
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other employees’ wages to ach�eve wage equal�ty; and (2) requ�re 
d�sclosure of class�ficat�ons and pay rates by employers. 

On March 6, 2007, Sen. H�llary Cl�nton (D-NY) �ntroduced 
the Paycheck Fairness Act (S. 766), the purpose of wh�ch 
�s to amend the FLSA to allow v�ct�ms of compensat�on 
d�scr�m�nat�on to potent�ally recover more remed�es than those 
currently prov�ded for �n the FLSA. On July 3�, 2008, the House 
passed a s�m�lar b�ll, the Paycheck Fairness Act (H.R. �338), 
by a vote of 247 to �78. These b�lls would cause a sh�ft from the 
Equal Pay Act’s or�g�nal concept of “equal pay for equal work” 
to a new concept of equal pay for work that �s comparable �n 
value albe�t unequal. Enactment also would make �t unlawful 
for employers to reduce other employees’ wages �n order to 
ach�eve pay equ�ty and would requ�re employers to d�sclose 
job categor�es and pay scales as needed to enforce the law. In 
add�t�on, the DOL would be requ�red to establ�sh “gu�del�nes” 
for employers to use �n sett�ng compensat�on. 

Under the leg�slat�on, employers would no longer be able to 
rely on the “factor other than sex” affirmat�ve defense, thereby 
mak�ng �t extremely d�fficult for employers to defend aga�nst 
these types of cla�ms. Instead, �n rebutt�ng any presumpt�on 
of wage d�scr�m�nat�on, employers w�ll be faced w�th hav�ng 
to establ�sh that the factor respons�ble for the wage d�fference 
not only �s based on someth�ng other than gender, but also that 
the factor on wh�ch the employer rel�es meets the new standard 
of “job relatedness” or “leg�t�mate bus�ness purpose.” Further, 
even �f an employer can make th�s show�ng, the employee can 
st�ll preva�l �f there �s an “alternat�ve employment pract�ce” that 
would serve the same bus�ness purpose that the employer hoped 
to ach�eve. F�nally, employees who are successful �n br�ng�ng such 
cla�ms may be ent�tled to unl�m�ted pun�t�ve and compensatory 
damages, regardless of whether the d�scr�m�natory acts were 
�ntent�onal or not. 

There was even an effort underway to rev�ve the Equal 
R�ghts Amendment from the �970’s. Introduced �n the 
Senate and House on March 27, 2007, by Sen. Ted Kennedy 
(D-MA) (S.J. Res. �0) and Rep. Carolyn Maloney (D-NY) 
(H.J. Resolut�on 40), the proposed amendment would result 
�n subject�ng sex d�scr�m�nat�on cla�ms to the same level of 
scrut�ny as race d�scr�m�nat�on cla�ms. The Amendment was 
referred to comm�ttee �n both houses and may be rev�ved �n the 
���th Congress. 

Religion in the Workplace 

On March 9, 2007, Rep. Carolyn McCarthy (D-NY) 
�ntroduced the Workplace Rel�g�ous Freedom Act (H.R. �43�), 
wh�ch would amend T�tle VII’s prov�s�ons govern�ng rel�g�ous 
accommodat�ons �n the workplace. A substant�ally s�m�lar b�ll was 
�ntroduced �n the Senate by Sen. John Kerry (D-MA) ent�tled the 
Workplace Rel�g�ous Freedom Act of 2008 (S. 3628). Currently, 
T�tle VII makes �t unlawful for employers to d�scr�m�nate aga�nst 
employees based on rel�g�ous bel�efs and requ�res employers 
to accommodate an employee’s rel�g�ous bel�efs unless do�ng 
so would pose an undue hardsh�p on the employer. Under the 
leg�slat�on, the concept of “undue hardsh�p” changes by requ�r�ng 
the employer to show that the proposed accommodat�on would 
requ�re s�gn�ficant d�fficulty or expense. 

Moreover, the amendment would �ncrease the types 
of rel�g�ous pract�ces that employers w�ll be requ�red to 
accommodate and would make �t espec�ally d�fficult for 
employers to deny any request for days off for rel�g�ous 
observat�on and to enforce dress and appearance codes. F�nally, 
the amendment could create more confl�ct �n the workplace by 
requ�r�ng employers to accommodate rel�g�ous pract�ces that 
may offend other workers, potent�ally creat�ng a host�le work 
env�ronment. G�ven that the concept of rel�g�on �s very broad 
and may encompass bel�efs that many would find offens�ve, 
th�s w�ll prove part�cularly challeng�ng for employers. Both 
b�lls were referred to comm�ttee and w�ll be rev�s�ted �n the 
next Congress. G�ven the other pr�or�t�es on the labor and 
employment leg�slat�ve front and g�ven the burdens that th�s 
leg�slat�on would place on compan�es, th�s leg�slat�on may take 
a backburner to more urgent �n�t�at�ves.

Wage and Hour 

The Department of Labor’s Wage and Hour D�v�s�on 
(WHD) �n�t�at�ves for 2009 under the new adm�n�strat�on 
w�ll l�kely rema�n the same as the �n�t�at�ves under the 
Bush Adm�n�strat�on. However, w�th �ncreased fund�ng for 
enforcement of wage and hour laws and new leadersh�p w�th�n 
the WHD, these �n�t�at�ves could affect substant�ally more 
employers than prev�ously ant�c�pated. The �n�t�at�ves �nclude: 

Ch�ld Labor – the WHD w�ll focus attent�on on the use 
of ba�lers and compactors �n reta�l stores, malls, and 
grocery stores; 

•
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Rec�d�v�sm – each of the five reg�ons of the WHD w�ll 
l�kely conduct a stat�st�cally val�d survey of employers 
who have been prev�ously �nvest�gated and found 
�n v�olat�on �n an effort to determ�ne �f the strateg�es 
�mplemented �n prev�ous years have been successful at 
reduc�ng rec�d�v�sm; 

Low Wage Industr�es – the WHD w�ll cont�nue 
to emphas�ze �mprov�ng compl�ance �n low wage 
�ndustr�es such as jan�tor�al/ma�ntenance, restaurants, 
hotels/motels, secur�ty guard serv�ces, car washes, and 
the garment �ndustry; and 

Agr�culture – the WHD w�ll concentrate enforcement 
and compl�ance ass�stance efforts on agr�cultural 
employment as �t relates to transportat�on, hous�ng, 
field san�tat�on, wages and d�sclosure requ�rements. 

Potential Changes in FLSA Regulations 

Once the leadersh�p �s �n place, the WHD w�ll l�kely pay 
spec�al attent�on to long-term healthcare workers, protect�ng 
day laborers, combat�ng human traffick�ng for labor and any 
potent�al v�olat�on of wage and hour laws that occurs dur�ng a 
un�on campa�gn of a large company. Further, the WHD w�ll l�kely 
seek to make several regulatory changes �n the first two years of 
the new adm�n�strat�on. F�rst, the WHD w�ll l�kely try to re�nstate 
the proposed regulat�ons regard�ng health compan�on serv�ces to 
allow such workers to rece�ve overt�me. These regulat�ons were 
revoked by the Bush Adm�n�strat�on because �t was feared the 
allowance of overt�me would further stra�n Med�ca�d. Second, 
the WHD w�ll l�kely enhance current regulat�ons regard�ng ch�ld 
labor and change many of the recently enacted FMLA regulat�ons 
and proposed FLSA regulat�ons. 

Increase in the Minimum Wage 

A centerp�ece to Pres�dent-elect Obama’s campa�gn platform 
was h�s proposal to �ncrease the federal m�n�mum wage to $9.50 
an hour by 20��. Many �n Congress, on both s�des of the a�sle, 
oppose such a sharp �ncrease �n the m�n�mum wage com�ng 
on the heels of an �ncrease to $7.25 scheduled for July 2009. 
Add�t�onally, no state has a m�n�mum wage that surpasses $9.50 
per hour. Although Pres�dent-elect Obama’s proposal to �ncrease 
the m�n�mum wage to $9.50 w�ll not pass at that level, �t �s l�kely 
that before July 24, 2009, when the $7.25 �ncrease �s scheduled 
to take place, there w�ll be a leg�slat�ve �n�t�at�ve to �ncrease the 

•

•

•

m�n�mum wage to a rate h�gher than the $7.25 per hour figure and 
to �ndex �t to allow for annual adjustments. 

Workplace Safety 

In 2007, nonfatal workplace �njur�es and �llnesses among 
pr�vate employers occurred at a rate of 4.2 cases per �00 full-t�me 
or equ�valent workers, or about four m�ll�on cases per year.11 
Accord�ng to the Occupat�on Safety and Health Adm�n�strat�on 
(OSHA), employers pay an est�mated $� b�ll�on per week for 
d�rect workers’ compensat�on costs alone.12 Employers and 
employees al�ke agree about the �mportance of a safe workplace; 
however, safety comes at a cost, and that cost can and l�kely 
w�ll grow under the Obama Adm�n�strat�on. Next to labor and 
work/fam�ly balance, workplace safety �s very h�gh on the new 
adm�n�strat�on’s agenda and w�ll be a top pr�or�ty for both the 
Obama Adm�n�strat�on and Congress. 

There were several �ndustry-spec�fic workplace safety laws 
that were �ntroduced dur�ng the ��0th Congress and supported 
by Pres�dent-elect Obama, �nclud�ng the Nurse and Patient 
Safety & Protection Act; the Popcorn Workers Lung Disease 
Prevention Act; and the Supplemental Mine Improvement 
and New Emergency Response Act, wh�ch, along w�th the more 
major �n�t�at�ves d�scussed below, prov�de �ns�ght �nto the new 
adm�n�strat�on’s potent�al workplace safety agenda. Workplace 
safety �n�t�at�ves w�ll l�kely have the follow�ng character�st�cs: 
(�) allowance of �nter�m rulemak�ng w�thout the benefit of the 
trad�t�onal employer comment phase; (2) st�ffer c�v�l and/or 
cr�m�nal penalt�es for workplace safety v�olat�ons; (3) more 
and str�cter standards and regulat�ons govern�ng pract�ces and 
procedures �n workplaces; (4) more government �nvolvement 
and overs�ght �n the promulgat�on and overs�ght of safety �n 
the workplace; and (5) h�gher costs to employers �n prov�d�ng 
safer workplaces, such as prov�d�ng employees w�th add�t�onal or 
upgraded personal protect�ve equ�pment, �nstall�ng or �mprov�ng 
safeguards and measures to prevent acc�dents and exposure to 
workplace hazards. 

Increased Penalties for Workplace Safety Violations 

The Protecting America’s Workers Act (PAWA) was 
�ntroduced �n the House of Representat�ves dur�ng the �09th 
Congress and aga�n dur�ng the ��0th Congress (H.R. 2049) by 
Reps. George M�ller (D-CA) and Lynn Woolsey (D-CA). In the 
Senate, PAWA was �ntroduced dur�ng the ��0th Congress (S. 
�244) by Sen. Ted Kennedy (D•MA) and was co-sponsored by 
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Pres�dent-elect Obama. The b�lls rema�ned �n comm�ttee for a 
ser�es of hear�ngs but never made �t to e�ther chamber floor for a 
vote. Passage of th�s leg�slat�on �n the next Congress �s l�kely to be 
a h�gh pr�or�ty for the new adm�n�strat�on. 

PAWA would amend several prov�s�ons of the Occupat�onal 
Safety and Health Act of �970 (OSH Act) as �t relates to 
government and pr�vate employers. PAWA would �ncrease the 
c�v�l penalt�es prov�ded for by the OSH Act. For example, the 
m�n�mum c�v�l penalty for w�llful v�olat�ons would �ncrease from 
$5,000 to $7,000, and the max�mum penalty would �ncrease from 
$70,000 to $�00,000. Th�s leg�slat�on would also create a new 
penalty structure that would range from a m�n�mum of $50,000 
to a max�mum of $250,000 for a worker’s death caused by a w�llful 
v�olat�on. In add�t�on, PAWA would remove the requ�rement 
for a workplace death to occur before cr�m�nal penalt�es attach 
and prov�de for felony charges for an employer’s repeated and 
w�llful v�olat�ons that result �n a worker’s death or ser�ous �njury. 
Cr�m�nal penalt�es would �ncrease from a m�n�mum of s�x months 
to a m�n�mum of �0 years for a first offense and from a max�mum 
of one year to a max�mum of 20 years for repeated offenses. 

Under PAWA, the Secretary of Labor would be ordered to 
rev�se regulat�ons and promulgate OSHA standards to requ�re 
employers to prov�de personal protect�ve equ�pment (PPE) to 
employees at no cost to employees. OSHA �ssued a final rule 
on November �5, 2007, requ�r�ng employers to pay for PPE, 
but exempt�ng certa�n types of PPE from the requ�rement. It 
�s unclear �f PAWA would requ�re OSHA to �mplement str�cter 
requ�rements or �f the final rule would comply w�th PAWA’s 
mandates. 

Other noteworthy prov�s�ons relate to: �ncreased protect�on 
for wh�stleblowers under the OSH Act, add�t�onal post�ng 
requ�rements regard�ng employee r�ghts, �ncreased �nvest�gat�ons 
of fatal�t�es and ser�ous �njur�es, proh�b�t�on of unclass�fied 
c�tat�ons, r�ghts to contest c�tat�ons and penalt�es, and object�ons 
to mod�ficat�ons of c�tat�ons. 

PAWA should not face substant�al challenges from the ���th 
Congress. It �s unl�kely that PAWA w�ll change much from �ts 
present form, and, �f passed, PAWA could have an �mmed�ate 
�mpact on the Amer�can workforce, spec�fically because of the 
�ncreased employee r�ghts, �nclud�ng a pr�vate cause of act�on, a 
st�ffen�ng of penalt�es, and requ�rements regard�ng PPE. 

Worker Protection Against Combustible Dust Explosions 
and Fires Act of 2008

The Worker Protection Against Combustible Dust 
Explosions and Fires Act of 2008 (CDEFA) would requ�re 
the Secretary of Labor to promulgate an �nter�m final standard 
w�th�n 90 days and a final rule w�th�n �8 months regulat�ng 
combust�ble dusts. Introduced by Reps. George M�ller (D-CA) 
and John Barrow (D-GA) (H.R. 5522), th�s Act would apply to 
manufactur�ng, process�ng, blend�ng, convey�ng, repackag�ng, 
and handl�ng of combust�ble part�culate sol�ds and the�r dut�es, 
but not to processes already covered by OSHA’s standard on 
gra�n fac�l�t�es. The Senate held a hear�ng on workplace dust 
hazards but d�d not d�scuss the House b�ll; and no Senate vers�on 
has been �ntroduced. 

The standard would set forth many requ�rements, �nclud�ng 
the follow�ng: (�) hazard assessments; (2) a wr�tten program that 
�ncludes prov�s�ons for hazardous dust �nspect�on, test�ng, hot 
work, �gn�t�on control, and housekeep�ng, �nclud�ng the frequency 
and methods used to m�n�m�ze accumulat�ons of combust�ble 
dust on ledges, floors, equ�pment, and other exposed surfaces; 
(3) eng�neer�ng controls and procedures to control fug�t�ve dust 
em�ss�ons, and seal�ng of areas �naccess�ble to housekeep�ng; (4) 
employee part�c�pat�on �n hazard assessment; and (5) prov�d�ng 
safety and health �nformat�on and annual tra�n�ng to employees. 

The Congress�onal Budget Office est�mates that CDEFA w�ll 
�ncrease OSHA’s enforcement workload by about five percent per 
year at a cost of approx�mately $�0 m�ll�on a year. If th�s b�ll �s 
enacted �nto law, �t w�ll l�kely have an �mpact on a broad spectrum 
of �ndustr�es, the costs of wh�ch are unknown because there �s 
l�kely a great var�ance from employer to employer how compl�ant 
they are w�th pre-ex�st�ng standards and how up-to-date they are 
�n the procedures and controls that are already �n place. However, 
unless the b�ll finds support �n the Senate, how th�s part�cular 
workplace hazard �s regulated w�ll rema�n w�th�n the prov�nce of 
OSHA and �ts ex�st�ng rulemak�ng processes. 

Re-introduction of Clinton Era Ergonomics Regulations 

One of the first orders of bus�ness when Congress was sworn 
�n after Pres�dent Bush won the 2000 elect�on was repeal of the 
h�ghly controvers�al ergonom�cs regulat�ons �ssued by OSHA 
under the Cl�nton Adm�n�strat�on. Under the Congress�onal 
Rev�ew Act, Congress was able to resc�nd the regulat�ons, and 
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OSHA �s not perm�tted to �ssue new ones w�thout Congress�onal 
approval. Accord�ngly, Rep. John Conyers (D-MI) �ntroduced 
the Nurse and Patient Safety Protection Act of 2007 (H.R. 
378), d�rect�ng OSHA to �ssue new ergonom�cs regulat�ons for 
the health care �ndustry. The b�ll was referred to comm�ttee. 
Ergonom�cs �s st�ll h�gh on the Democrat�c workplace safety 
agenda, and, s�nce OSHA cannot enact new regulat�ons w�thout 
Congress�onal approval, there w�ll be an effort �n Congress to 
expand th�s 2007 House �n�t�at�ve to a broader array of workplaces. 
Moreover, unl�ke dur�ng the Cl�nton Adm�n�strat�on, because 
any ergonom�c �n�t�at�ve must now go through the leg�slat�ve 
process, opponents w�ll have the opportun�ty to block any b�ll 
d�rect�ng OSHA to �ssue new regulat�ons �n the Senate. However, 
g�ven h�ghly negat�ve react�on from bus�ness and the repeal of 
Cl�nton’s ergonom�c regulat�ons along party l�nes, the l�kel�hood 
of re�ntroduct�on and enactment of the regulat�ons �s uncerta�n. 

Occupational Health and Safety Administration 

As stated earl�er �n th�s Report, much of what happens at the 
agency level depends on who �s selected to lead. For OSHA, the 
key select�ons to watch are the persons appo�nted as Secretary 
of Labor and OSHA Adm�n�strator. That notw�thstand�ng, one 
of Pres�dent-elect Obama’s stated goals dur�ng the campa�gn 
�s re�nv�gorat�on of OSHA, and he has already �nd�cated h�s 
w�ll�ngness to use the Execut�ve Order to �mplement h�s agenda 
qu�ckly. For example, he has prom�sed to �ssue an ergonom�cs 
regulat�on a�med at reduc�ng ergonom�c-related �njur�es, such 
as carpel tunnel syndrome. So even before Congress has a 
chance to act on workplace safety matters, and perhaps before 
Pres�dent-elect Obama has appo�nted and had confirmed the 
�nd�v�duals tasked w�th the respons�b�l�ty to accompl�sh the new 
adm�n�strat�on’s goals, �t �s poss�ble that the new adm�n�strat�on 
w�ll act by Execut�ve Order to ach�eve workplace safety goals that 
OSHA w�ll be respons�ble for enforc�ng. 

Business Restructuring 

The Expansion of Employee Notice of Layoffs 

As the DOL’s monthly jobs report cont�nues to show a decl�ne 
�n the number of jobs and an �ncrease �n the unemployment 
rate, Pres�dent-elect Obama cont�nues to d�scuss rebu�ld�ng the 
m�ddle-class and creat�ng m�ll�ons of new jobs. Approx�mately 
240,000 jobs were lost �n October 2008 br�ng�ng the year’s total 
job loss to �.2 m�ll�on. Add�t�onally, the unemployment rate 
rose to a fourteen-year h�gh of 6.5 percent. 

Fac�ng the prospect of add�t�onal layoffs, the new 
adm�n�strat�on w�ll l�kely re�ntroduce the Federal Oversight, 
Reform, and Enforcement of the WARN Act (FOREWARN 
Act), wh�ch was first �ntroduced �n both the Senate and the 
House of Representat�ves �n 2007 (S. �792, H.R. 3662). The 
leg�slat�on requ�res more and smaller employers to not�fy 
workers of mass fir�ngs or plant clos�ngs and adds tools 
to enforce the federal Worker Adjustment and Retra�n�ng 
Not�ficat�on (WARN) Act. Pres�dent-elect Obama was a co-
sponsor of the Senate B�ll. 

If leg�slat�on s�m�lar to the FOREWARN Act �s enacted, �t 
w�ll �ncrease the burden on employers to foresee lay-offs and 
reduct�ons �n force. Th�s Act, as drafted �n 2007, would have 
amended the WARN Act to rev�se the defin�t�ons of employer, 
plant closing, and mass layoff. Employer would cover employers 
w�th as few as 50 employees, down from the current �00-
employee threshold; plant closing would cover s�tuat�ons where 
25 employees exper�enced an employment loss, down from 
the current 50-employee threshold; a mass layoff would cover 
a reduct�on �n force result�ng �n the employment loss of �00 
employees, down from the current 500-employee threshold. 
In add�t�on, the Act would have requ�red an employer to: (�) 
g�ve 90-day wr�tten not�ce, (up from the current 60-day not�ce 
requ�rement) to employees and appropr�ate state and local 
governments before order�ng a plant clos�ng or mass layoff; 
and (2) not�fy the Secretary of Labor w�th�n 60 days of such 
clos�ng or layoff. 

Under the 2007 b�ll, penalt�es and enforcement would 
have been �ncreased as well. Employers who v�olated the not�ce 
requ�rements would have been l�able to employees for double 
back pay (under the current law, an employer �s only l�able for 
back pay) for each day of the v�olat�on for up to 90 days (under 
the current law, an employer �s l�able for up to 60 days). The 
Secretary of Labor would have been author�zed to br�ng a c�v�l 
act�on on behalf of one or more employees for certa�n rel�ef 
under the Act. In the current econom�c env�ronment, w�th the 
number of compan�es clos�ng fac�l�t�es and/or lay�ng off large 
numbers of employees, �t �s very l�kely that th�s leg�slat�on 
w�ll be re�ntroduced �n some form and could well be passed, 
probably �n conjunct�on w�th a package des�gned to prov�de 
support �n the form of unemployment benefits and job tra�n�ng 
to workers who have lost the�r jobs. 
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Employee Benefits 

401(k) plans and IRAs 

In response to the current econom�c cr�s�s, Pres�dent-elect 
Obama proposes penalty-free w�thdrawals of fifteen percent 
of 40�(k) and IRA account balances, up to $�0,000, �n 2008 
(apply�ng retroact�vely) and 2009 for any reason at all. Currently, 
early w�thdrawals from 40�(k) and IRA accounts are subject to a 
ten percent early w�thdrawal penalty for people younger than 59 
½ and must meet certa�n hardsh�p cr�ter�a la�d out by the Internal 
Revenue Serv�ce. Under Pres�dent-elect Obama’s proposal, the 
w�thdrawals would only be subject to normal �ncome taxes. 

For older part�c�pants, Pres�dent-elect Obama has also 
proposed a temporary relaxat�on of the requ�rement that people 
must make annual w�thdrawals from the�r 40�(k) plans and IRAs 
beg�nn�ng at the age of 70 ½. By allow�ng a temporary change �n 
rules, people would not be forced to sell secur�t�es at depressed 
pr�ces or requ�red to take m�n�mum requ�red d�str�but�on that are 
pegged to account balances at the end of 2007, when ret�rement 
portfol�os were 40% h�gher.

Senator McCa�n also supported proposals w�th parallel 
object�ves dur�ng h�s campa�gn, and �t appears that, �n add�t�on 
to Pres�dent-elect Obama and Senator McCa�n, these proposals 
have rece�ved much tract�on on both s�des of the a�sle. Desp�te 
the strong support for these two proposals, mak�ng such changes 
qu�ckly m�ght not be poss�ble for Congress or the complex systems 
used by funds and plan adm�n�strators to track ret�rement account 
act�v�t�es. Therefore, from a pract�cal perspect�ve, these proposal 
may not be passed by Congress and �mplemented by plans unt�l 
late 2009. If Congress were to approve Pres�dent-elect Obama’s 
plan, then employers would face the burden of amend�ng the�r 
plans and commun�cat�ng the changes to plan part�c�pants. 

In add�t�on to these two Obama �n�t�at�ves, House Educat�on 
and Labor Comm�ttee cha�rman George M�ller (D-CA), Rep. 
R�chard Neal (D-MA), Sen. Tom Hark�n (D-IA), and Senate 
Spec�al Comm�ttee on Ag�ng Cha�rman Herb Kohl (D-WI)’s 
proposals requ�r�ng �ncreased d�sclosure of 40�(k) plan fees, 
wh�ch were proposed dur�ng the ��0th Congress (S. 2473; 
H.R. 3765; H.R. 3�85), w�ll ga�n new momentum. F�nally, 
plan fiduc�ar�es also are l�kely to face �ncrease respons�b�l�ty 
for �nvestment dec�s�ons as part of other leg�slat�on l�kely to be 
�ntroduced �n Congress. 

Health Care 

Wh�le sweep�ng reforms to health care on the scale env�s�oned 
by Pres�dent-elect Obama are less l�kely than before the current 
financ�al cr�s�s and Congress’ mass�ve mult�-b�ll�on response to �t, 
�ncremental changes that are st�ll substant�al w�ll l�kely be made to 
the nat�on’s health care system. It �s poss�ble that once the cr�s�s has 
passed, the ��2th Congress may take up a more comprehens�ve 
overhaul of the health care system. 

Focus�ng spec�fically on employer-related health care �n�t�at�ves, 
Pres�dent-elect Obama’s approach towards health care reform 
�nvolves expand�ng coverage by creat�ng an employer mandate and 
a part�al �nd�v�dual mandate for ch�ldren (part�c�pant’s ch�ldren 
under the age of 25 could rema�n covered). Employers that do not 
offer or make a mean�ngful contr�but�on to the cost of qual�ty health 
care coverage for the�r employees would be requ�red to contr�bute 
a percentage of payroll towards the costs of a nat�onal plan. The 
Obama plan would also prov�de small employers w�th a refundable 
tax cred�t of up to fifty percent of the prem�ums pa�d on behalf of 
the�r employees. The defin�t�on of “mean�ngful contr�but�on,” the 
percentage of payroll that would be requ�red as a contr�but�on 
towards a nat�onal plan, and the defin�t�on of small employer have 
not been spec�fied. The costs for employers that currently prov�de 
health care coverage would not be d�rectly affected, unless the 
employers do not prov�de coverage or fall short of the undefined 
“mean�ngful” threshold. Whether more employers would adopt 
coverage or would s�mply pay toward the nat�onal plan �s unclear 
and w�ll l�kely depend on the level of requ�red payment. 

Wh�le comprehens�ve reform w�ll l�kely not be advanced, 
there �s strong b�part�san support for tak�ng steps �n that d�rect�on 
�n the areas of �mproved qual�ty of care and health �nformat�on 
technology. Also, there �s a good chance that as an alternat�ve to 
federal leg�slat�on, the new adm�n�strat�on w�ll look to encourage 
and part�ally fund state-level �n�t�at�ves on creat�ve ways of 
accompl�sh�ng health care reform �n preparat�on for address�ng 
nat�onal reform when the economy recovers. Employers need 
to be aware of the var�ety of �ssues as health care reform moves 
forward, �nclud�ng the extent to wh�ch employers w�ll be requ�red 
to prov�de coverage and be able to reta�n flex�b�l�ty to choose and 
des�gn benefits. 

Executive Compensation 

S�nce the enactment of Sect�on 409A of the Internal Revenue 
Code13 �n 2004, wh�ch pr�mar�ly regulates the tax treatment of 
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nonqual�fied deferred compensat�on pa�d to execut�ves, Congress 
has cont�nued to closely exam�ne execut�ve compensat�on. The 
execut�ve compensat�on restr�ct�ons �ncluded �n the Emergency 
Econom�c Stab�l�zat�on Act prov�de some gu�dance on where 
the new adm�n�strat�on and Congress w�ll be focus�ng. Th�s 
m�ght �nclude further cutbacks on the ab�l�ty of compan�es to 
deduct execut�ve compensat�on, such as reduc�ng the amount 
that can be deducted and expand�ng the current $� m�ll�on 
l�m�t so that �t appl�es to pr�vate compan�es as well as publ�c 
compan�es. Sen. H�llary Cl�nton’s (D-NY) b�ll, S. 2866, wh�ch 
was �ntroduced earl�er th�s year and creates a $� m�ll�on dollar 
cap on nonqual�fied deferred compensat�on, w�ll l�kely rece�ve 
more attent�on th�s sess�on. 

Automatic Pensions and Employee Saving Incentive 

An odd b�t of good news from the current econom�c downturn 
�s that many Amer�cans are sav�ng more. However, g�ven the 
�ncreas�ng concerns about the stock market and the v�ab�l�ty of 
ret�rement sav�ngs plans, the new adm�n�strat�on and Congress are 
l�kely to press forward w�th changes to enhance ret�rement secur�ty 
for Amer�can workers. Among the �n�t�at�ves on wh�ch Pres�dent-
elect Obama campa�gned was a plan that would automat�cally enroll 
workers �n a workplace pens�on plan. Under the plan, employers who 
do not currently offer a ret�rement plan w�ll be requ�red to enroll 
the�r employees �n a d�rect-depos�t IRA account that �s compat�ble 
to ex�st�ng d�rect-depos�t payroll systems. Employees may opt-out �f 
they choose. Add�t�onally, Pres�dent-elect Obama has stated that he 
�ntends to create sav�ngs �ncent�ves by creat�ng a sav�ngs match for 
work�ng low and m�ddle-�ncome Amer�cans. The plan �s to match 
50% of the first $�,000 of sav�ngs for fam�l�es that earn less than 
$75,000. The sav�ngs match w�ll be automat�cally depos�ted �nto 
des�gnated personal accounts. 

In add�t�on to th�s �n�t�at�ve, wh�ch may come early w�th the 
new adm�n�strat�on, Congress may also resurrect the Protecting 
Employees and Retirees in Business Bankruptcies Act of 2007 
(S. 2092, H.R. 3652). Introduced �n the Senate by Sen. D�ck Durb�n 
(D-IL) and �n the House by Rep. John Conyers (D-MI), th�s b�ll 
protects the employees of bankrupt compan�es �n several ways 
�nclud�ng �ncreas�ng the amount of wage cla�ms of employees and 
establ�sh�ng a new pr�or�ty for severance pay. W�th respect to pens�on 
plans, �t �s l�kely that the new vers�on of the leg�slat�on m�ght protect 
those plans through the bankruptcy proceed�ngs. As unemployment 
rolls r�se, the �mpetus for th�s type of leg�slat�on grows. 

Social Security 

Pres�dent-elect Obama �s cons�der�ng a plan to ra�se payroll 
taxes for those mak�ng more than $250,000 by two to four percent 
(comb�ned employer and employee) to �mprove Soc�al Secur�ty’s 
financ�al pos�t�on. If th�s proposal passes, th�s w�ll mean employers 
w�ll be requ�red to pay add�t�onal contr�but�ons to Soc�al Secur�ty 
for �ts h�ghly pa�d employees. At th�s juncture, there �s no proposed 
leg�slat�on �n place regard�ng th�s proposal. 

Immigration 

It �s unl�kely that the new adm�n�strat�on w�ll br�ng about fast 
or rad�cal change �n �mm�grat�on pol�cy. Imm�grat�on reform �s a 
polar�z�ng �ssue, and �t w�ll requ�re b�part�san support �n Congress 
to enact comprehens�ve reform leg�slat�on. Therefore, even though 
Pres�dent-elect Obama voted �n the Senate for comprehens�ve 
�mm�grat�on reform and has stressed that legal�z�ng workers w�ll 
boost U.S. wages, we are l�kely to see enactment only of p�ecemeal, 
“band-a�d” leg�slat�on address�ng the most urgent and cr�t�cal 
problems. 

Th�s p�ecemeal leg�slat�on w�ll l�kely fare better w�th the new 
Congress and adm�n�strat�on, compared to the lack of act�on �n the 
past several years. The landscape �n Congress has become more 
favorable for �mm�grat�on leg�slat�on �n general. Voters overall 
cont�nued to reject cand�dates w�th strong ant�-�mm�grat�on pol�c�es 
such as Lou Barletta, the mayor of Hazelton, Pennsylvan�a, Mar�lyn 
Musgrave �n Colorado and Thelma Drake �n V�rg�n�a. Voters also 
elected several new pro-�mm�grat�on-reform Senators—�nclud�ng 
Mark Warner �n V�rg�n�a, Jeanne Shaheen �n New Hampsh�re, Mark 
Udall �n Colorado, Tom Udall �n New Mex�co, and Kay Hagen �n 
North Carol�na. 

Potential Legislation 

The new adm�n�strat�on w�ll l�kely act early to support 
leg�slat�on to extend the E-Ver�fy program, Conrad 30 program for 
phys�c�ans work�ng �n med�cally underserved areas, EB•5 m�ll�on-
dollar �nvestor program, and the Rel�g�ous Workers program, all of 
wh�ch must be reauthor�zed by March 6, 2009. 

The extens�on of the E-Ver�fy program w�ll l�kely �nclude the 
appropr�at�on of add�t�onal funds to make �t more accurate and 
effic�ent. The Department of Homeland Secur�ty (DHS) w�ll 
cont�nue to encourage employers to part�c�pate �n �ts E-Ver�fy and 
IMAGE programs. In order to ensure the �ntegr�ty of the system 
and the enrollment mandates, DHS w�ll need to focus add�t�onal 
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scrut�ny upon part�c�pat�ng employers. It �s poss�ble there w�ll be 
more �nteragency cooperat�on and more state-level part�c�pat�on 
�n confirm�ng E-Ver�fy enrollment. For example, s�nce OFCCP 
already conducts on-s�te aud�ts of federal contractors, confirmat�on 
of E-Ver�fy enrollment could eas�ly be added to the checkl�st for 
compl�ance. S�m�larly, cooperat�ve agreements between DHS 
and those states that mandate E-Ver�fy enrollment for some or all 
employers would g�ve the federal government an enhanced ab�l�ty 
to pol�ce the E-Ver�fy system. 

We expect the Obama Adm�n�strat�on to tackle more 
controvers�al �ssues later �n the term. The adm�n�strat�on has 
stated that �t supports �ncreas�ng the number of legal �mm�grants 
to meet the demand for jobs that employers cannot fill. Th�s could 
�nclude �ncreas�ng H-�B l�m�ts for profess�onals �n temporary 
pos�t�ons as well as �ncreas�ng the number of permanent 
res�dent or “green cards” ava�lable each year. Th�s would 
prov�de employers much needed flex�b�l�ty �n h�r�ng temporary 
workers and would rel�eve current backlogs for fore�gn nat�onal 
employees to become permanent res�dents, wh�ch currently can 
take up to seven years. Th�s type of leg�slat�on �s more d�fficult 
to enact, part�cularly w�th a struggl�ng economy and �ncreased 
focus on protect�ng the U.S. workforce. 

Enforcement 

Imm�grat�on enforcement �s here to stay. The Bush 
Adm�n�strat�on doubled the number of law enforcement 
personnel devoted to �mm�grat�on enforcement. The stat�st�cs 
demonstrate that the DHS’s enforcement strategy �s hav�ng 
pos�t�ve results. Arrests of �mm�grat�on v�olators are way up, as 
are cr�m�nal �nvest�gat�ons and �nd�ctments. 

Pol�t�cally, the new adm�n�strat�on cannot afford to be 
“soft” on �mm�grat�on enforcement. The Execut�ve Branch 
must be seen to be v�gorously enforc�ng �mm�grat�on law at the 
border and �n the �nter�or �f Congress �s to cons�der mean�ngful 
�mm�grat�on reform. As a result, employers can expect to be 
the target of cont�nu�ng enforcement efforts, and the DHS w�ll 
cont�nue to use all enforcement tools at �ts d�sposal. Although 
the Obama Adm�n�strat�on states �n �ts �mm�grat�on pol�cy that 
�mm�grat�on ra�ds are �neffect�ve as currently �mplemented, 
the pol�cy supports cont�nued enforcement act�ons aga�nst 
employers who h�re undocumented �mm�grants �n order to 
remove �ncent�ves to enter the country �llegally. 

Because of �ts past successes, the DHS w�ll cont�nue to focus 
�ts enforcement efforts upon key, “targeted” �ndustr�es that have 

h�stor�cally employed s�gn�ficant numbers of legal and �llegal 
�mm�grants. Thus, employers �n agr�culture, construct�on, food 
process�ng, hosp�tal�ty, and text�les w�ll cont�nue to be subject to 
he�ghtened enforcement scrut�ny. In add�t�on, because the DHS 
perce�ves that there �s a h�gh correlat�on between terror�sm and 
�llegal �mm�grat�on, enforcement efforts w�ll cont�nue to focus 
upon cr�t�cal �nfrastructure (e.g., m�l�tary bases, a�rports, ports and 
harbors, nuclear power plants, water treatment fac�l�t�es, etc.). 

One of the most effect�ve enforcement tools that the 
DHS uses �s the threat of cr�m�nal prosecut�on. It �s l�kely that 
the number of cr�m�nal �nvest�gat�ons and �nd�ctments w�ll 
cont�nue to �ncrease as the DHS and Imm�grat�on and Customs 
Enforcement (ICE) target and prosecute employers that are 
know�ngly employ�ng �llegal al�ens. 

The DHS w�ll take advantage of the No-Match Safe 
Harbor regulat�on to assert that employers rece�v�ng no-match 
correspondence from the Soc�al Secur�ty Adm�n�strat�on 
or “suspect document not�ficat�on” from the DHS are on 
construct�ve not�ce that they employ �llegal al�ens. Fa�lure to act 
correctly �n response to such correspondence w�ll l�kely lead to 
cr�m�nal prosecut�on. 

G�ven that enforcement efforts are l�kely to cont�nue for the 
foreseeable future, prudent employers w�ll want to rev�ew the�r 
I-9 compl�ance because enforcement efforts usually beg�n w�th 
an aud�t of I-9 compl�ance. If the employer’s compl�ance level �s 
fa�rly h�gh, the prospects of any enforcement act�on aga�nst the 
employer d�m�n�sh rad�cally. Conversely, �f the employer’s I-9 
compl�ance �s not good, the DHS and ICE assume that the poor 
compl�ance �s the d�rect result of actual knowledge that �llegal 
workers are be�ng employed. 

IV. PREPARING FOR CHANGE 

Obv�ously, no workplace changes w�ll occur pr�or to 
Inaugurat�on Day. By then, employers w�ll have a better �dea of 
what to expect as the Obama Adm�n�strat�on comes together and 
the workplace agenda beg�ns to come �nto focus. That does not 
mean, however, that employers should wa�t to beg�n prepar�ng for 
change. In fact, as h�story has proven, compan�es that prepare for 
change are able to adapt more qu�ckly when �t occurs w�th fewer 
operat�onal, financ�al and legal challenges than employers who wa�t 
and hope change w�ll not come. Clearly, no company w�ll be able 
to completely prepare for the com�ng workplace changes unt�l �t �s 
known what they w�ll be, but every employer can and should beg�n 
to prepare by follow�ng these �n�t�al steps: 
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Do Not Bury Your Head in the Sand.  The Obama 
workplace agenda �s daunt�ng, and the concept of such 
fundamental change �s fr�ghten�ng to many employers. 
W�th so many poss�ble changes com�ng, potent�ally �n a 
short t�me frame, determ�n�ng how to react and comply 
can be overwhelm�ng. But the proper response �s not 
to �gnore the com�ng change and hope �t all goes away. 
Employers should take a rat�onal, reasoned approach 
to mon�tor�ng the progress of the Obama agenda and 
prepar�ng for at least some �nev�table change. 

Create a “Response Taskforce.”  Assemble �nternal 
resources and external legal adv�sors tasked w�th the 
respons�b�l�ty of des�gn�ng and �mplement�ng the 
employer’s response to any workplace change �n a 
t�mely fash�on. Th�s team should �nclude someone to: 
(�) �nterpret new laws and regulat�ons; (2) adv�se as to 
how to respond and/or comply; and (3) ass�st and tra�n 
appropr�ate �nd�v�duals on compl�ance. Once change 
comes, employers who do not qu�ckly respond and 
comply qu�ckly r�sk �ncreased legal exposure and costs. 

Follow the Littler Washington, D.C. Update 
Blog.  Ass�gn at least one �nd�v�dual w�th the pr�mary 
respons�b�l�ty for track�ng and regularly report�ng 
on the new workplace agenda as �t unfolds �n the new 
adm�n�strat�on and Congress to rev�ew L�ttler’s blog. 
The blog w�ll track the scope of the changes and prov�de 
gu�dance on the best way to respond and comply when 
changes comes. The blog �s scheduled to be launched �n 
December 2008. 

Set Benchmarks.  Conduct a comprehens�ve workplace 
aud�t of all labor and employment pol�c�es and pract�ces. 
W�thout a clear understand�ng of how the company �s 
operat�ng, �t �s d�fficult to qu�ckly assess how a workplace 
change may affect the employer and �mplement a 
response to the change. Do not overlook the company’s 
workplace culture �n th�s process, part�cularly employee 
sat�sfact�on and superv�sory leadersh�p �ssues.

Help Shape the Change.  Th�s Report has d�scussed 
where the debate over workplace change w�ll start, 
but many vo�ces w�ll be heard before the final shape of 
the new workplace �s formed. Employers should make 
the�r vo�ces heard by �dent�fy�ng trade organ�zat�ons, 
bus�ness groups, and others through whom they can 

•

•

•

•

•

have a say �n what the Amer�can workplace w�ll look l�ke 
�n 2009 and beyond. 

Account for the Cost of Change.  Equally �mportant �s 
understand�ng and plann�ng for the cost of compl�ance 
w�th or respond�ng to com�ng workplace changes. 
Understand�ng �n a general sense what would be the cost 
of compl�ance w�ll help compan�es plan accord�ngly. 

Communicate and Educate.  As change occurs, and �n 
some cases before �t occurs, �t �s cr�t�cal to commun�cate to 
and educate leadersh�p at all levels regard�ng the change. 
Fa�lure to do so has the potent�al to make respond�ng to or 
comply�ng w�th the change harder and more costly. 

Review Training Requirements with Provider 
Partners.  Ga�n a comm�tment from your outs�de 
employment law compl�ance tra�n�ng partner (on-l�ne 
or l�ve) to ensure tra�n�ng programs are automat�cally 
adjusted to meet the requ�rements of any new leg�slat�on, 
regulat�ons or Execut�ve Orders. 

Keep Employees Informed.  In these t�mes of change and 
job �nsecur�ty, �t �s v�tal for employers to ma�nta�n open 
commun�cat�on channels w�th employees. Commun�cate 
w�th employees to let them know of company efforts to 
stab�l�ze and grow the bus�ness. If leg�slat�ve or regulatory 
changes threaten the company, speak loudly through your 
employer organ�zat�ons and make sure your employees 
know you are fight�ng for the�r jobs. 

Do Not Panic.  As w�th any new law or regulat�on, there 
w�ll be some delays �n �mplementat�on, and no one knows 
exactly what laws and regulat�ons w�ll pass, and �n what 
form. The econom�c slowdown alone may lead to a longer 
trans�t�on t�me to a revamped workplace. Do not rely 
on the weak economy to dera�l the Obama juggernaut, 
however; �t may only slow �t down.

Workplace change �s �nev�table after Barack Obama takes the 
oath of office and assumes the pres�dency. Employers can and w�ll 
adapt to whatever changes are �ntroduced, but employers that beg�n 
now to prepare for the new workplace landscape w�ll be �n the best 
pos�t�on to m�n�m�ze the d�srupt�on and cost of those changes. 

•

•

•

•

•
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ENDNOTES

III. THE LEGISLATIVE WORKPLACE AGENDA
1 http://www.barackobama.com/�ssues/economy. 

2 Currently, the R�ght to Work states are: Alabama, Ar�zona, Arkansas, Flor�da,  
 Georg�a, Guam, Idaho, Iowa, Kansas, Lou�s�ana, M�ss�ss�pp�, Nebraska,   
 Nevada, North Carol�na, North Dakota, Oklahoma, South Carol�na, South   
 Dakota, Tennessee, Texas, Utah, V�rg�n�a and Wyom�ng. 
3 34� NLRB No. �48 (2004).
4 35� NLRB No. 70 (2007). 
5 35� NLRB No. 70 (2007). 
6 35� NLRB No. 28 (2007).
7 Toering Elec. Co., 35� No. �8 (2007). 
8 342 No. 42 (2004).
9 343 NLRB No. 76 (2004).
10 550 U.S. 6�8 (2007).
11 Bureau of Labor Statistics, Workplace Injury and Illnesses in 2007,  
 http://www.bls.gov/��f/oshsum.htm. 
12 Occupational Health and Safety Administration, Making the Business Case  
 for Safety and Health, Costs of Workplace Injuries and Illnesses,  
 http://www.osha.gov/dcsp/products/top�cs/bus�nesscase/costs.html. 
13 26 U.S.C. § 409A.
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