Smoking is the largest cause of preventable illness and death
in the United States, and the Secretary of Health and Human
Services recently observed that “cigarettes are responsible for
approximately … 1 in every 5 deaths — every year in the United
States.”1 The US Centers for Disease Control and Prevention
(CDC) estimates that businesses lose approximately $3,400
each year for every employee who uses tobacco because of
increases in health costs and decreases in productivity related
to smoking breaks. Another national study of the US workforce
found that tobacco use is one of the greatest causes of lost
worker production time — greater than alcohol consumption,
family emergencies, age or education.2 On average, smokers
miss 6.16 days of work per year due to sickness, compared to
nonsmokers, who miss 3.86 days of work per year.3
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policies are justified as bona fide occupational qualifications.
In Colorado and Minnesota, employers can exclude individuals from employment based on lawful off duty conduct so
long as the reason for doing so either relates to a bona fide
occupational requirement and is reasonably related to an
employee’s or a group of employees’ job duties (rather than
all employees); or is necessary to avoid an actual or apparent
conflict of interest with an employee’s job duties. New Jersey
permits employers to refuse to hire smokers if they have a
“rational basis” for doing so that is reasonably related to employment, including the prospective employee’s job responsibilities. New Mexico, North Carolina, North Dakota and
South Dakota laws do not apply to any activity that relates
to a bona fide occupational requirement that is reasonably
related to the employment activities and responsibilities of a
particular employee or a particular group of employees (as
opposed to the entire workforce). In Oklahoma and Oregon,
the prohibition against discrimination does not apply when
the smoking restriction relates to bona fide occupational
requirements or where a collective bargaining agreement
prohibits off-duty use of tobacco products. Similarly, the
law in California prohibiting employers from discriminating
against employees who engage in lawful off-duty conduct
does not invalidate any collective bargaining agreement or
employment contract protecting an employer against conduct directly conflicting with its essential interests.
The exceptions for job relatedness and bona fide occupational qualifications could arguably be applied if the employer is a health care organization that has a strong mission of
promoting heart-healthy behaviors to the community at large,
its patients and its workforce. Under these circumstances,
where the rationale for excluding smokers from employment
is consistent with and furthers the employer’s mission —
and not because of a perception that smokers are unhealthy
and likely to lead to increased insurance costs — a strong
argument could be made that the job-relatedness exception
should apply. However, employers should be cautioned that
the exceptions for bona fide occupational requirements or
job-relatedness in the laws prohibiting employment discrimination against smokers have generally been untested and may
be narrowly construed. For example, a court could find that
being a nonsmoker is a bona fide occupational requirement
or related to the job duties and responsibilities of nurses in a
hospital’s pulmonary department, but is not appropriate for
clerical staff in a hospital’s records department.

Smokers’ rights and federal law considerations
There is no federal law establishing a “right to smoke,”
and federal courts have decided that the United States Constitution provides no such right. Grusendorf v. Oklahoma
City, 816 F.2d 539 (10th Cir. 1987); Operation Badlaw, Inc.
v. Licking County General Health Dist., 866 F. Supp. 1059
ACC Docket

(S.D. Ohio 1992). Even though smokers are not expressly
protected under any federal statutes regarding employment
rights, there is an argument — although not a compelling
one — that individuals suffering from nicotine addiction
are disabled and therefore entitled to protection from
discrimination under the Americans with Disabilities Act
Amendments Act (ADAAA).
Alcohol addiction can be a disabling condition under
the ADAAA, but it remains to be seen whether nicotine
addiction will receive similar treatment under the law. The
EEOC has not offered any guidance on the subject, nor has
any court gone so far as to say that nicotine addiction is a
covered disability. In fact, in Brashear v. Simms,5 a federal
judge opined that “common sense compels the conclusion
that smoking, whether denominated as ‘nicotine addiction’ or
not, is not a ‘disability’ within the meaning of the [Americans
with Disabilities Act (ADA)]. Congress could not possibly
have intended the absurd result of including smoking within
the definition of ‘disability,’ which would render somewhere
between 25 percent and 30 percent of the American public
disabled under federal law because they smoke.”6 However,
the Brashear case was decided before the ADAAA went into
effect, under a different, significantly more stringent standard
for establishing a disability under the ADA. With the promulgation of regulations under the ADAAA, the EEOC has
stated its intention to broaden the definition of disability and
create a less demanding standard for determining whether
an individual is disabled. Accordingly, Brashear’s determination that smoking is not a disability may have lost some of its
impact in cases to be decided under the ADAAA.
Another aspect of the Brashear decision that may no longer be applicable is its determination that neither smoking
nor nicotine addiction qualified as an ADA-covered disability because “both smoking and ‘nicotine addiction’ are readily remediable, either by quitting smoking outright through
an act of willpower (albeit easier for some than others), or by
the use of such items as nicotine patches or nicotine chewing gum.”7 The court based this aspect of its opinion on
the Supreme Court’s decision in Sutton v. United Airlines,8
which held that an impairment is not a disability within the
meaning of the ADA, if it could be mitigated by corrective
measures. The ADAAA, however, expressly rejected Sutton. For cases that arise after the ADAAA went into effect,
courts may no longer consider the effect of any mitigating
measures on an individual’s condition. Instead, they must
analyze the condition without regard to the ameliorative
effects of mitigating measures. The ADAAA’s abrogation of
Sutton is likely to result in many more individuals being covered, including — perhaps — smokers addicted to nicotine.
Although there is some air yet to clear regarding the
status of smoking or nicotine addiction under the ADAAA,
an individual is still required to demonstrate a “physical
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Employers Implementing
Bans on Hiring Tobacco Users
In addition to Cleveland Clinic, these employers have
reportedly implemented bans on hiring tobacco users
in recent years:
• The Massachusetts
• Baylor Health
Hospital Association
Care Systems
• Missouri’s St. Francis
• Alaska Airlines
Medical Center,
• The Scotts Co. LLC
• St. Luke’s Hospital &
• Union Pacific Railroad
Health Network
• Turner Broadcasting
• Tennessee’s Memorial
System Inc.
Health Care System
• Cardinal Industries, Inc.
• Bethlehem Hospital
• Litho Industries, Inc.
• ProMedica hospital
• New Brunswick
network
Scientific Co.
• Crittenton Hospital
Medical Center

or mental impairment” that “substantially limits” a major
life activity to invoke the Act’s protection. See 42 U.S.C.
§ 12102(2)(A). The EEOC defines physical impairment
under the ADAAA as a “physiological disorder or condition,
cosmetic disfigurement, or anatomical loss affecting one or
more body systems, such as neurological, musculoskeletal,
special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genitourinary, immune, circulatory, hemic, lymphatic, skin and endocrine.”
Mental impairment is defined as “any mental or psychological disorder, such as intellectual disability (formerly termed
mental retardation), organic brain syndrome, emotional or
mental illness, and specific learning disabilities.” It is difficult to envision how smoking or nicotine addiction itself,
without an accompanying physical condition such as cancer,
emphysema, asthma, etc., would satisfy the definitions of a
physical or mental impairment that substantially limits a major life activity. In contrast, alcohol addiction, which in and
of itself may be a covered impairment under the ADAAA
under certain circumstances, may result in substantial limitation of one or more major life activities. See, e.g., Andrews
v. Ohio, 104 F.3d 803, 809 (6th Cir. 1997) (quoting Cook
v. State of Rhode Island, Dep’t of Mental Health, Retardation and Hospitals, 10 F.3d 17, 24 (1st Cir. 1993)) (noting
that the ADA “indisputably applies to numerous conditions
that may be caused or exacerbated by voluntary conduct,
such as alcoholism ... [and] ... cancer resulting from cigarette
smoking. ...”) (emphasis added). If, however, smoking or
nicotine addiction without the manifestation of an associated physiological condition could qualify as a physical or
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mental impairment, then a court might easily conclude that
it also “substantially limits” a “major life activity” given the
ADAAA’s less rigorous “substantially limits” standard and
expanded definition of “major life activity.” “Major life activity” now includes the operation of major bodily functions,
such as the functions of the respiratory, circulatory and cardiovascular systems. Still, even if smoking or nicotine addiction could be construed as a disability, it has always been the
case — and remains so under the ADAAA — that employers can enforce their rules against the use and influence of
drugs and alcohol at work. In the same vein, any argument
that a smoker needs to be reasonably accommodated by
being allowed to smoke at work would be futile. In fact, the
ADAAA specifically states that its provisions do not prohibit
employers from prohibiting smoking in the workplace. 42
U.S.C. § 12201(b).
Perhaps a more plausible claim that a rejected applicant
who tests positive for nicotine could raise is under the “regarded as disabled” prong of the ADAAA, which contrasts
the law prior to the ADAAA. The former law required an
individual to show that an employer believed his impairment (or perceived impairment) substantially limited
performance of a major life activity. To qualify for coverage
under the prong now, the individual need only show that
he was subjected to an action prohibited by the ADAAA
(such as refusal to hire) because of an actual or perceived
impairment, despite whether he actually has an impairment
that limits a major life activity. Accordingly, if a smoker is
not hired due to the results of a pre-employment nicotine
test or because of an admission on an employment application that she is a smoker, it is not inconceivable that an applicant could claim that the failure to hire was because of a
perceived impairment. Nevertheless, there are defenses an
employer can assert in a “regarded as” claim. For example,
the final regulations to the ADAAA specifically provide
that an employer may challenge such a claim by showing
that “the impairment in question, whether actual or perceived, is both transitory, which is defined as lasting less
than six months, and minor. The term minor is not defined,
and it will take some time to see how the EEOC and courts
treat the “regarded as” claims and defenses.
An employer might also successfully argue that rejection
of an applicant who smokes is simply akin to a hiring decision
based on a physical characteristic, not a perceived disability.
See, e.g., Sutton, 527 U.S. at 490 (stating that employers may
prefer particular physical characteristics to others and that
they are permitted to make hiring decisions based on factors
such as height or build). For instance, in granting a weight
loss center’s motion to dismiss the “regarded as disabled”
ADA claim of an obese applicant for a sales position, the trial
court reasoned that the center’s decision to reject the applicant “for fear that his appearance did not accord with the
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company image is not improper.” Goodman v. L.A. Weight
Loss Centers Inc., 2005 U.S. Dist. LEXIS 1455, *7 (E.D. Pa.
Feb. 1, 2005). According to the court, “[t]o hold otherwise
would render an employer’s ability to hire based on certain
physical characteristics entirely void.” Goodman, 2005 U.S.
Dist. LEXIS 1455, at **7-8 (citing Kelly v. Drexel Univ., 94
F.3d 102, 109 (3d Cir. 1996)). A tobacco user whose application for employment is rejected by an employer with a primary
business objective of promoting health care and wellbeing
might be similarly unable to maintain a viable “regarded as
disabled” claim under the rationale of Goodman.
Although the scope and effect of many of the ADAAA
changes to the ADA have not yet been subject to administrative or judicial interpretation, and potential questions
remain, individuals bringing federal disability discrimination claims must still prove that the employer’s actions
were due to unlawful discrimination rather than the result
of legitimate nondiscriminatory business reasons. In sum,
under the right circumstances, employers may choose to
“extinguish” smokers from the pool of potential candidates
for hire without violating the ADAAA. However, employers seeking to implement no-smoking bans on new hires
should carefully consider all potential legal issues, including
applicable state laws, before doing so. ∑
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Editor’s Note: Additional sidebar discussing the Rodrigues v.
EG Systems, Inc. d/b/a Scotts LawnService case is available in
the Digital Docket.
Have a comment on this article? Visit ACC’s blog
at www.inhouseaccess.com/articles/acc-docket.
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