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Not lust for Unionized Employers, Labor Act
Also Covers Nonunion Firms, Attorneys Assert

E mployers with no union presence in the workplace may think that the Na-
tional Labor Relations Act is someone else's concern. That would be a mis-

take, according to employment attorneys, who contend that nonunion employ-
ers are flirting with trouble if they believe they have no responsibilities under
the NLRA.

The NLRA is the primary federal law that governs organized labor agree-
ments in the workplace, but according to employment lawyers, it also has
many applications for nonunion companies.

Violations Carry Serious Consequences
Speaking at a Society for Human Resource Management conference earlier

this year, Paul Salvatore and Allan Weitzman, partners with the law firm
Proskauer Rose LLP, urged HR professionals to dispel any notion from senior
management that NLRA violations are to be taken lightly because there are
no monetary or punitive provisions within the act itself. While this may be
technically true, there can be consequences for violating the law, some more
serious than others, Salvatore, of the law firm's New York City office, said.

Employers that disregard their responsibilities under the NLRA can end up
being forced to reinstate, with back pay, wrongfully terminated employees,
Weitzman, based in Boca Raton, Fla., said. Such employers can end up with a
cease-and-desist court order, an injunction, or a temporary restraining order,
along with all the associated court costs and legal fees, he added.

Employers that violate the NLRA also can be mandated to post a notice in
the workplace stating that they will not engage in future unlawful conduct,
Weitzman said.

But perhaps the most severe possible penalty, he commented, would be a
court order for the company to bargain with a union whether it wants to or
not.

What all of these consequences share in common, Salvatore said, is their
contribution to converting a nonunion environment into a union organizing
one.

HR departments traditionally rely on a checklist to audit whether employee
disciplinary actions or terminations have any discriminatory impact, he noted.
The checklist usually includes race, religion, gender, and age. "The NLRA
should be added to that list," according to Salvatore, who encourages employ-
ers to always ask the question, "Is there a labor law issue here?"

What Are Concerted Activities?
Section 7 of the NLRA, which gives employees the right to engage in "con-

certed activities for the purpose of collective bargaining or other mutual aid or
protection," has various applications to nonunion workplaces, the attorneys
said.

Such activities, Salvatore said, can include employees handing out union
leaflets to co-workers while on a break, just talking to co-workers about form-
ing a union, or sending an e-mail to another worker about a union.
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"Concerted activity," according to
Salvatore, may be as simple an event
as a single employee notifying a su-
pervisor that "a group of us employ-
ees have decided not to work over-
time next week." The "magic words"
in this situation, Salvatore explained,
are "a group of us." Such language
triggers the protections afforded em-
ployees under the NLRA, inasmuch
as it speaks to the issue of workers
acting "in concert," he explained.

"Concerted activity is a very broad
concept under the NLRA," employ-
ment attorney Jeffrey Berger of The
Berger Law Firm in Washington,
D.C., told BNA. It could be any activ-
ity at the workplace that two or more
employees engage in regarding work-
place conditions or benefits, or that
one employee undertakes as a repre-
sentative of other employees con-
cerning working conditions or com-
pensation. For example, Berger said,
two employees discussing wages,
benefits, terms of employment, work-
ing conditions, hours, or vacation
could be engaging in "concerted ac-
tivities."

"The language of Section 7 speci-
fies that employees-may engage in
'concerted activities' for the purpose
of mutual .aid and protection, and that
these types of activities are protected
under the NLRA," Jerry Hathaway)
senior shareholder with Littler Merf-
delsori in New York City, pointed gat.

Exainples of activities that/eould
be consMered "concerted''atxa non-
union company, Hathaway said, in-
clude:

• employees who are too hot or
cold at their workplace sign a petition
asking for better heating or air condi-
tioning, and present it to employers;

• an employee raises a safety issue
about a workplace hazard that affects
several employees; or

• an employee who says he repre-
sents the interests of several co-
workers complains to a manager
about having to work too much over-
time.

These activities are concerted be-
cause they involve more than one em-
ployee and concern employee com-
pensation or working conditionsi

i Hathaway said. Disciplining employ!
Jbfes involved in these activities could|
Use considered a violation of the!
NLRA, he said. '

Employers who violate Section 7
and fire or harass employees involved
in concerted activities may face cease
and desist orders from a court order-
ing them to stop this illegal activity,
and possibly create a union organiz-
ing issue, according to Salvatore and
Weitzman.

On the other hand, one employee
who complains on her own behalf
"that she deserves a raise" because
women in the company appear to be
underpaid, is not acting in concert
with other employees, and therefore
her complaints would not be pro-
tected as "concerted" under the
NLRA, Hathaway said.

Avoiding Section 7 Violations
Employers should remove lan-

guage in an employee handbook that
forbids employees from discussing
with other employees how much they
are paid, Weitzman said. "While mat-
ters of pay are generally confiden-
tial," he said, workers who are de-
nied the right to talk to co-workers
about working conditions, pay rates,
and benefits have presented convinc-
ing cases in court that their right to
organize was infringed upon.

Employers also should keep the
NLRA in mind when it comes to hir-
ing practices. If the practice of refus-
ing to hire people because they are
"over qualified" is seen as way of

keeping "salts" off of the payroll, an
employer could be in danger of vio-
lating the law's prohibition of dis-
crimination in hiring provision, Sal-
vatore said. "Salts" are union orga-
nizers seeking to join a nonunion
workforce for organizing purposes.

Employers that allow outside orga-
nizations, such as the Red Cross or
Girl Scouts, to distribute flyers or oth-
erwise solicit employees at the work-
site need to be careful about denying
union organizers similar access to
their premises, according to Weitz-
man.

Moreover, a lunchroom that has
been used as a meeting place for em-
ployees and sales representatives
from outside the company cannot be
made off-limits to union organizers,
Weitzman said. Similarly, if employ-
ees are permitted to post personal
messages on company bulletin
boards, it is not advisable to deny an
employee the right to post an an-
nouncement about an upcoming get-
together for employees who want to
meet with a union representative,
Salvatore added.

Salvatore, Berger, and Hathaway
recommended that employers de-
velop clear company policies and en-
force them uniformly. Employers
with a policy that permits employees
to use company e-mail for "occa-
sional personal communications"
should not target the occasional
union-related e-mail from one em-
ployee to another, Salvatore said. On
the other hand, such a policy could be
employed—if uniformly enforced—to
discourage a rash of union-related
e-mail messages, Salvatore said.
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