
By Dale Deitchler and John Polley

On July 1, Minnesota’s Medical 
Marijuana Law, Minn. Stat. §§ 152.22-
152.37. will permit limited use and 
possession of medical marijuana by 
certain Minnesota residents. 

The MML provides the most 
robust employment 
protections of any 
similar state law. 
Employers need to 
know what the MML 
provides, its impact 
on the workplace, and 
their legal compliance 
options. The path 
forward is far from 
clear. 

MML conflict with 
federal law 

The federal Controlled Substances 
Act (CSA) continues to make marijuana 

use or possession 
illegal, 21 U.S.C. § 
802(16.) The CSA 
does not excuse use 
for medical purposes 
or authorize states 
to create exceptions. 
Consistent with this 
unforgiving approach, 
the U.S. Supreme 

Court has declared, with respect to 
other states’ “medical marijuana” 
statutes, that the states may not legalize 
what Congress has made unlawful.

Limited legalization of 
medical marijuana 

The MML legalizes certain “medical 
cannabis” use by Minnesota residents 
on a very limited basis, allowing use 
only by patients diagnosed by a health 
care practitioner with one of nine 

serious “qualifying medical conditions.”
The MML never permits smoking 

marijuana, and possession of marijuana 
plants, buds, “joints” or seeds remains 
illegal. Instead, the only recognized use 
of “medical cannabis” is through pills, 
liquids, and the vaporization of oil or 
liquid in nonpublic places (and not in 
places of employment). 

Significantly, the MML does not 
explicitly require employers to permit 
medical cannabis in any workplace.

Medical cannabis use is only lawful 
for patients who apply to be “registered” 
with the Minnesota Department of 
Health (MDH) in the state medical 
cannabis registry, which opened June 
1. As a condition of enrollment in the 
registry, the patient must agree to 
receive “regularly scheduled treatment” 
for the patient’s qualifying medical 
condition from the patient’s health care 
practitioner, and report any changes in 
the qualifying medical condition to the 
health care practitioner.

Upon registration, the MDH 
issues a “registry verification” which 
includes the patient’s name and other 
information.  After 
registration, the health 
care practitioner must 
report health care 
records “throughout 
the ongoing treatment 
of the patient to the 
[MDH].”

Registration creates 
a presumption of legal 
use, rebuttable by 
evidence that use was 
not for the purpose of 
treating the patient’s 
qualifying medical 
condition.

The statute does 
not prescribe or limit 
what evidence may be 

adduced to prove the use was not to 
treat the patient’s qualifying medical 
condition. However, it would seem that 
evidence that the patient did not receive 
ongoing treatment or have an ongoing 
relationship with the certifying health 
care practitioner would be discoverable 
and admissible.

Registered patients may not grow 
their own marijuana. Rather, medical 
cannabis may only be obtained by 
registered patients through one of eight 
licensed “Cannabis Patient Center 
Locations.”

Medical cannabis containers will 
identify the patient and include other 
information. Nothing in the statute 
requires the patient to discuss dosage 
or use with the certifying health care 
practitioner, though one would think 
such discussions would occur in 
the ordinary course of the ongoing 
treatment required by the statute.

MML’s workplace impact
The MML restricts employer actions 

relating to registered patients:
(1) Employers  may  not 

discriminate against an 
applicant or employee on 
the basis of MML registry 
status.

(2) E m p l o y e r s 
may not, solely on the 

basis of a positive drug test 
result for medical cannabis, 
refuse to hire an applicant, or 
take adverse action against 
an employee, unless the 
employee used, possessed, 
or was impaired by medical 
cannabis on the premises 
of the place of employment 

or during the hours of 
employment.

Dovetailing with 
this prohibition is an 
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employment protections of any 
similar state law. Employers need 
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legal compliance options. The path 
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The federal Controlled Substances 
Act (CSA) continues to make 
marijuana use or possession illegal, 
21 U.S.C. § 802(16.) The CSA does not 
excuse use for medical purposes or 
authorize states to create exceptions. 
Consistent with this unforgiving 
approach, the U.S. Supreme Court has 
declared, with respect to other states’ 
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states may not legalize what Congress 
has made unlawful.

Limited legalization of medical mari-
juana 

The MML legalizes certain “medical cannabis” 
use by Minnesota residents on a very limited basis, 
allowing use only by patients diagnosed by a health 
care practitioner with one of nine serious “qualifying 
medical conditions.”

The MML never permits 
smoking marijuana, and 
possession of marijuana 
plants, buds, “joints” or 
seeds remains illegal. 
Instead, the only recognized 
use of “medical cannabis” 
is through pills, liquids, and 
the vaporization of oil or liquid 
in nonpublic places (and not in 
places of employment). 

Significantly, the MML does 
not explicitly require employers 
to permit medical cannabis in any 
workplace.

Medical cannabis use is only 
lawful for patients who apply to 
be “registered” with the Minnesota 
Department of Health (MDH) 
in the state medical cannabis 
registry, which opened June 1. As 
a condition of enrollment in the 
registry, the patient must agree 
to receive “regularly scheduled 
treatment” for the patient’s 
qualifying medical condition 
from the patient’s health care 
practitioner, and report any 
changes in the qualifying medical 
condition to the health care 
practitioner.

Upon registration, the MDH issues a “registry 
veri� cation” which includes the patient’s name and 
other information. After registration, the health care 
practitioner must report health care records “throughout 
the ongoing treatment of the patient to the [MDH].”

Registration creates a presumption of legal 
use, rebuttable by evidence that use was not for 
the purpose of treating the patient’s qualifying 
medical condition.

The statute does not prescribe or limit what 
evidence may be adduced to prove the use was not 
to treat the patient’s qualifying medical condition. 
However, it would seem that evidence that the 
patient did not receive ongoing treatment or have an 
ongoing relationship with the certifying health care 
practitioner would be discoverable and admissible.

Registered patients may not grow their own 
marijuana. Rather, medical cannabis may only be 
obtained by registered patients through one of 
eight licensed “Cannabis Patient Center Locations.”

Medical cannabis containers will identify the patient 
and include other information. Nothing in the statute 
requires the patient to discuss dosage or use with the 

certifying health care practitioner, though one would 
think such discussions would occur in the ordinary 
course of the ongoing treatment required by the statute.

MML’s workplace impact
The MML restricts employer actions relating to 

registered patients:
(1) Employers may not discriminate against an 

applicant or employee on the basis of MML registry status.
(2) Employers may not, solely on the basis of a 

positive drug test result for medical cannabis, refuse 
to hire an applicant, or take adverse action against an 
employee, unless the employee used, possessed, or was 
impaired by medical cannabis on the premises of the 
place of employment or during the hours of employment.

Dovetailing with this prohibition is an MML 
provision not contained in any other medical 
marijuana legislation anywhere — the right of 
an applicant or employee to present MML “registry 
veri� cation” as an explanation for the test result, 
pursuant to the post-testing explanation process 
provided for by the Minnesota Drug and Alcohol 
Testing in the Workplace Act. The MML does not 
state that an employer must necessarily accept such 
an explanation without further inquiry.

The first prohibition appears straightforward, 
and employers already well-versed in honoring 
discrimination prohibitions related to the protected 
status of other employees should have few, if any, 
dif� culties in complying with it. 

The second prohibition likely conflicts with the 
vast majority of Minnesota workplace drug testing 
policies, which, heretofore under DATWA, allowed 
certain adverse employment action on the sole basis 
of a positive marijuana test result. Why? Because a 
positive marijuana drug test result does not also show 

“impairment” or on-duty 
use or possession. Rather, 
the result only shows the 
presence of the marijuana 
metabolite in the applicant’s 
or employee’s system; use 
may have occurred days/
weeks earlier. 

So when a registered patient 
tests positive for marijuana 
on a workplace drug test and 
exercises the right to explain 
the result by presenting registry 
veri� cation, the employer will 
need, prior to any adverse 
employment action, other 
evidence that the employee 
was impaired, or evidence 
that the employee was using 
or possessing other marijuana 
(besides medical cannabis), 
using or possessing medical 
cannabis at work or during 
working time, or engaging in 
other unlawful or otherwise 
prohibited conduct. Evidence 

of impairment will be 
nonexistent for pre-
employment testing, 
and lacking in many 
other situations in 
which suspicion-less 

testing has been conducted 
(e.g., random or treatment 

program testing). 
The MML suggests medical cannabis use or possession

in the workplace may be prohibited. Therefore, adverse 
action based on workplace use or possession may be 
permitted in the event of a positive workplace test result. 
Moreover, the MML expressly excludes from its protections 
workplace vaporization from its decriminalization 
provisions. However, caution should be exercised because 
the courts might interpret the Minnesota Human Rights 
Act’s (MHRA) reasonable-accommodation provisions to 
allow at-work possession, so long as the patient is not using 
it at work.

Protection of lawful medical cannabis users may also 
arise under Minnesota’s Lawful Consumable Products 
(MLCP) statute, Minnesota Stat. § 181.938, which makes 
it unlawful for a covered employer to take adverse action 
against an applicant or employee who “engages in or has 
engaged in the use or enjoyment of lawful consumable 
products, if the use or enjoyment takes place off the 
premises of the employer during nonworking hours.”

While there are no express MML “safe 
harbors” for workplace testing programs 
employees are not given carte blanche to 
use medical cannabis. Performing any task 
under the in� uence of medical cannabis 
that would constitute negligence or 
professional malpractice is not protected, 
nor is use/possession in schools, day 
cares or correctional facilities. 
As noted above, vaporization 
is prohibited in public places, 
and the MML also prohibits 
operation of any motor vehicle 
while under the influence 
of medical cannabis. The 
MML also criminalizes certain 
medical cannabis activity such as 
diversion (e.g., sale) by patients 
and making false statements to 
law enforcement or submitting 
false records/documentation

Additionally, employers are 
not required to ignore federal 
regulations or contracts that 
prohibit marijuana use (e.g., employers 
must continue to honor DOT regulations 
that prohibit marijuana use by certain 
truck drivers, airline pilots and other DOT-
regulated positions). 

Compliance approaches are 
evolving and might differ
Different employers will have different 

policies in the MML’s early years. Given 
marijuana’s continuing federal illegality, 
some Minnesota employers, particularly those 
whose employees routinely perform safety-
sensitive functions, will continue to take 
adverse action following a positive test 
result for any marijuana, even absent 
evidence of impairment or on-duty 
use or possession, understanding 
they will likely be a “test case” in the 
event of legal challenge. To re� ne 
this approach, policy definitions 
of “illegal” drugs must be crafted to 
include drugs made illegal under federal 
law, and prescription drug policy language should be 
reviewed so that generic language does not inadvertently 
allow unquali� ed use of prescribed medications.

At all times, employers will need to consider reasonable 
accommodation of the underlying medical condition, 
such as, in some cases, and for some employers, allowing 
transfer to non-safety-sensitive jobs. 

At the other end of the spectrum, many employers will 
simply accept that a registered patient may test positive 
for medical cannabis and accept that explanation as an 
excuse for the result.

Somewhere in the middle (or in combination with 
some form of the above approaches), many employers 
will reserve the right, as permitted by the MML following 
a result explained by medical cannabis use, to “test” the 
explanation through further investigation about whether 
use was lawful under the MML and safe for the work 
involved. One can imagine that such investigation could 
be fairly extensive, including asking the employee’s 
doctor or other medical professionals whether the 
employee can safely perform his or her job, determining 
whether the employee was impaired or otherwise violated 
neutral rules, assessing whether the employee’s use was 
consistent with the dispensary’s dosage, and con� rming 
the employee is receiving “regularly scheduled treatment,” 
which is a condition of continued registry enrollment. 

 With any approach, workplace substance abuse policies 
should strictly prohibit use or possession of any marijuana 
other than medical cannabis, at any time, and employers 
should consider prohibiting the use or possession of 
medical cannabis on company property and during 
working time, absent prior permission from the employer.

Finally, and particularly for non-safety-sensitive jobs, 
a covered Minnesota employer must decide whether it 
is prepared to weather the public backlash that would 
likely occur as the result of aggressively refusing to 
accommodate a seriously ill employee’s need to use 
medical cannabis. An employee with a qualifying 
medical condition — who is seriously ill, but still able to 
work — will likely be a sympathetic plaintiff. 

Dale Deitchler is a sharelholder in the Minneapolis 
of� ce of Littler Mendelson. John Polley is of counsel 
to the of� ce.
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provided for by the Minnesota Drug and Alcohol 
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state that an employer must necessarily accept such 
an explanation without further inquiry.
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nonexistent for pre-
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and lacking in many 
other situations in 
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(e.g., random or treatment 
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The MML suggests medical cannabis use or possession

in the workplace may be prohibited. Therefore, adverse 
action based on workplace use or possession may be 
permitted in the event of a positive workplace test result. 
Moreover, the MML expressly excludes from its protections 
workplace vaporization from its decriminalization 
provisions. However, caution should be exercised because 
the courts might interpret the Minnesota Human Rights 
Act’s (MHRA) reasonable-accommodation provisions to 
allow at-work possession, so long as the patient is not using 
it at work.

Protection of lawful medical cannabis users may also 
arise under Minnesota’s Lawful Consumable Products 
(MLCP) statute, Minnesota Stat. § 181.938, which makes 
it unlawful for a covered employer to take adverse action 
against an applicant or employee who “engages in or has 
engaged in the use or enjoyment of lawful consumable 
products, if the use or enjoyment takes place off the 
premises of the employer during nonworking hours.”

While there are no express MML “safe 
harbors” for workplace testing programs 
employees are not given carte blanche to 
use medical cannabis. Performing any task 
under the in� uence of medical cannabis 
that would constitute negligence or 
professional malpractice is not protected, 
nor is use/possession in schools, day 
cares or correctional facilities. 
As noted above, vaporization 
is prohibited in public places, 
and the MML also prohibits 
operation of any motor vehicle 
while under the influence 
of medical cannabis. The 
MML also criminalizes certain 
medical cannabis activity such as 
diversion (e.g., sale) by patients 
and making false statements to 
law enforcement or submitting 
false records/documentation

Additionally, employers are 
not required to ignore federal 
regulations or contracts that 
prohibit marijuana use (e.g., employers 
must continue to honor DOT regulations 
that prohibit marijuana use by certain 
truck drivers, airline pilots and other DOT-
regulated positions). 

Compliance approaches are 
evolving and might differ
Different employers will have different 

policies in the MML’s early years. Given 
marijuana’s continuing federal illegality, 
some Minnesota employers, particularly those 
whose employees routinely perform safety-
sensitive functions, will continue to take 
adverse action following a positive test 
result for any marijuana, even absent 
evidence of impairment or on-duty 
use or possession, understanding 
they will likely be a “test case” in the 
event of legal challenge. To re� ne 
this approach, policy definitions 
of “illegal” drugs must be crafted to 
include drugs made illegal under federal 
law, and prescription drug policy language should be 
reviewed so that generic language does not inadvertently 
allow unquali� ed use of prescribed medications.

At all times, employers will need to consider reasonable 
accommodation of the underlying medical condition, 
such as, in some cases, and for some employers, allowing 
transfer to non-safety-sensitive jobs. 

At the other end of the spectrum, many employers will 
simply accept that a registered patient may test positive 
for medical cannabis and accept that explanation as an 
excuse for the result.

Somewhere in the middle (or in combination with 
some form of the above approaches), many employers 
will reserve the right, as permitted by the MML following 
a result explained by medical cannabis use, to “test” the 
explanation through further investigation about whether 
use was lawful under the MML and safe for the work 
involved. One can imagine that such investigation could 
be fairly extensive, including asking the employee’s 
doctor or other medical professionals whether the 
employee can safely perform his or her job, determining 
whether the employee was impaired or otherwise violated 
neutral rules, assessing whether the employee’s use was 
consistent with the dispensary’s dosage, and con� rming 
the employee is receiving “regularly scheduled treatment,” 
which is a condition of continued registry enrollment. 

 With any approach, workplace substance abuse policies 
should strictly prohibit use or possession of any marijuana 
other than medical cannabis, at any time, and employers 
should consider prohibiting the use or possession of 
medical cannabis on company property and during 
working time, absent prior permission from the employer.

Finally, and particularly for non-safety-sensitive jobs, 
a covered Minnesota employer must decide whether it 
is prepared to weather the public backlash that would 
likely occur as the result of aggressively refusing to 
accommodate a seriously ill employee’s need to use 
medical cannabis. An employee with a qualifying 
medical condition — who is seriously ill, but still able to 
work — will likely be a sympathetic plaintiff. 

Dale Deitchler is a sharelholder in the Minneapolis 
of� ce of Littler Mendelson. John Polley is of counsel 
to the of� ce.

Cover Story

The MML never permits 
smoking marijuana, and 
possession of marijuana 
plants, buds, “joints” or 
seeds remains illegal. 
Instead, the only recognized 
use of “medical cannabis” 
is through pills, liquids, and 
the vaporization of oil or liquid 
in nonpublic places (and not in 

Significantly, the MML does 
not explicitly require employers 
to permit medical cannabis in any 

Medical cannabis use is only 
lawful for patients who apply to 
be “registered” with the Minnesota 
Department of Health (MDH) 
in the state medical cannabis 
registry, which opened June 1. As 
a condition of enrollment in the 
registry, the patient must agree 
to receive “regularly scheduled 
treatment” for the patient’s 
qualifying medical condition 
from the patient’s health care 
practitioner, and report any 
changes in the qualifying medical 
condition to the health care 

Upon registration, the MDH issues a “registry 
veri� cation” which includes the patient’s name and 

“impairment” or on-duty 
use or possession. Rather, 
the result only shows the 
presence of the marijuana 
metabolite in the applicant’s 
or employee’s system; use 
may have occurred days/
weeks earlier. 

So when a registered patient 
tests positive for marijuana 
on a workplace drug test and 
exercises the right to explain 
the result by presenting registry 
veri� cation, the employer will 
need, prior to any adverse 
employment action, other 
evidence that the employee 
was impaired, or evidence 
that the employee was using 
or possessing other marijuana 
(besides medical cannabis), 
using or possessing medical 
cannabis at work or during 
working time, or engaging in 
other unlawful or otherwise 
prohibited conduct. Evidence 

testing has been conducted 

Employers’ paths forward are far from clear

Medical marijuana at work

Dale Deitchler

John Polley

Dale Deitchler

John Polley

Vol. 19, No. 26 |   $6.00June 29, 2015 MINNLAWYER.COM



MML provision not contained in any 
other medical marijuana legislation 
anywhere — the right of an applicant 
or employee to present MML “registry 
verification” as an explanation for the 
test result, pursuant to the post-testing 
explanation process provided for by the 
Minnesota Drug and Alcohol Testing in 
the Workplace Act. The MML does not 
state that an employer must necessarily 
accept such an explanation without 
further inquiry.

The first prohibition appears 
straightforward, and employers already 
well-versed in honoring discrimination 
prohibitions related to the protected 
status of other employees should have 
few, if any, difficulties in complying 
with it. 

The second prohibition likely 
conflicts with the vast majority of 
Minnesota workplace drug testing 
policies, which, heretofore under 
DATWA, allowed certain adverse 
employment action on the sole basis of 
a positive marijuana test result. Why? 
Because a positive marijuana drug test 
result does not also show “impairment” 
or on-duty use or possession. Rather, 
the result only shows the presence 
of the marijuana metabolite in the 
applicant’s or employee’s system; use 
may have occurred days/weeks earlier. 

So when a registered patient tests 
positive for marijuana on a workplace 
drug test and exercises the right to 
explain the result by presenting registry 
verification, the employer will need, 
prior to any adverse employment action, 
other evidence that the employee was 
impaired, or evidence that the employee 
was using or possessing other marijuana 
(besides medical cannabis), using or 
possessing medical cannabis at work 
or during working time, or engaging in 
other unlawful or otherwise prohibited 
conduct. Evidence of impairment will 
be nonexistent for pre-employment 
testing, and lacking in many other 
situations in which suspicion-less 
testing has been conducted (e.g., 
random or treatment program testing). 

The MML suggests medical 
cannabis use or possession in the 
workplace may be prohibited. 
Therefore, adverse action based on 
workplace use or possession may be 
permitted in the event of a positive 
workplace test result. Moreover, the 
MML expressly excludes from its 
protections workplace vaporization 
from its decriminalization provisions. 
However, caution should be exercised 
because the courts might interpret the 
Minnesota Human Rights Act’s (MHRA) 

reasonable-accommodation provisions 
to allow at-work possession, so long as 
the patient is not using it at work.

Protection of lawful medical 
cannabis users may also arise under 
Minnesota’s Lawful Consumable 
Products (MLCP) statute, Minnesota 
Stat. § 181.938, which makes it unlawful 
for a covered employer to take adverse 
action against an applicant or employee 
who “engages in or has engaged in the 
use or enjoyment of lawful consumable 
products, if the use or enjoyment takes 
place off the premises of the employer 
during nonworking hours.”

While there are no express MML “safe 
harbors” for workplace testing programs 
employees are not given carte blanche 
to use medical cannabis. Performing 
any task under the influence of 
medical cannabis that would constitute 
negligence or professional malpractice 
is not protected, nor is use/possession 
in schools, day cares or correctional 
facilities. As noted above, vaporization 
is prohibited in public places, and the 
MML also prohibits operation of any 
motor vehicle while under the influence 
of medical cannabis. The MML also 
criminalizes certain medical cannabis 
activity such as diversion (e.g., sale) by 
patients and making false statements 
to law enforcement or submitting false 
records/documentation

Additionally, employers are not 
required to ignore federal regulations 
or contracts that prohibit marijuana 
use (e.g., employers must continue to 
honor DOT regulations that prohibit 
marijuana use by certain truck drivers, 
airline pilots and other DOT-regulated 
positions). 

Compliance approaches are 
evolving and might differ

Different employers will have 
different policies in the MML’s early 
years. Given marijuana’s continuing 
federal illegality, some Minnesota 
employers, particularly those whose 
employees routinely perform safety-
sensitive functions, will continue to take 
adverse action following a positive test 
result for any marijuana, even absent 
evidence of impairment or on-duty use 
or possession, understanding they will 
likely be a “test case” in the event of 
legal challenge. To refine this approach, 
policy definitions of “illegal” drugs must 
be crafted to include drugs made illegal 
under federal law, and prescription 
drug policy language should be 
reviewed so that generic language does 
not inadvertently allow unqualified use 

of prescribed medications.
At all times, employers will need to 

consider reasonable accommodation 
of the underlying medical condition, 
such as, in some cases, and for some 
employers, allowing transfer to non-
safety-sensitive jobs. 

At the other end of the spectrum, 
many employers will simply accept that 
a registered patient may test positive 
for medical cannabis and accept that 
explanation as an excuse for the result.

Somewhere in the middle (or in 
combination with some form of the 
above approaches), many employers 
will reserve the right, as permitted by 
the MML following a result explained 
by medical cannabis use, to “test” 
the explanation through further 
investigation about whether use was 
lawful under the MML and safe for 
the work involved. One can imagine 
that such investigation could be 
fairly extensive, including asking the 
employee’s doctor or other medical 
professionals whether the employee 
can safely perform his or her job, 
determining whether the employee was 
impaired or otherwise violated neutral 
rules, assessing whether the employee’s 
use was consistent with the dispensary’s 
dosage, and confirming the employee 
is receiving “regularly scheduled 
treatment,” which is a condition of 
continued registry enrollment. 

 With any approach, workplace 
substance abuse policies should 
strictly prohibit use or possession 
of any marijuana other than medical 
cannabis, at any time, and employers 
should consider prohibiting the use 
or possession of medical cannabis on 
company property and during working 
time, absent prior permission from the 
employer.

Finally, and particularly for non-
safety-sensitive jobs, a covered 
Minnesota employer must decide 
whether it is prepared to weather the 
public backlash that would likely occur 
as the result of aggressively refusing to 
accommodate a seriously ill employee’s 
need to use medical cannabis. An 
employee with a qualifying medical 
condition — who is seriously ill, but 
still able to work — will likely be a 
sympathetic plaintiff. 

Dale Deitchler is a sharelholder 
in the Minneapolis office of Littler 
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