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Military Caregiver Leave for Veterans and for Aggravated llinesses or Injuries

Under the military caregiver provisions of the FMLA, eligible family members may take leave to care for a current member of the Armed
Forces, National Guard or Reserves, who is undergoing medical treatment, recuperation, or therapy, is otherwise in out-patient status,
or is on the temporary disability retired list for serious injury or iliness. An eligible employee may take a combined total of 26 workweeks
of military caregiver leave in a single 12-month period that begins on the date the employee first uses the leave and ends 12 months
later.

The NDAA extends the entitlement to military caregiver leave to the families of veterans. Congress incorporated the definition of “veteran”
that is used by the Department of Veterans Affairs: “[A] person who served in the active military, Naval, or Air Service, and who was
discharged or released therefrom under conditions other than dishonorable.”

Congress also expanded the definition of “serious injury or iliness” for purposes of the military caregiver provisions of the FMLA. It now
is defined as:

an injury or illness that was incurred by the member in line of duty on active duty in the Armed Forces (or existed before the
beginning of the member’s active duty and was aggravated by service in line of duty on active duty in the Armed Forces), and
that may render the member medically unfit to perform the duties of the member’s office, grade, rank or rating. (emphasis
added).

Since veterans, by definition, do not have a current “office, grade, rank, or rating,” this requirement is replaced with the simple requirement
that it be a “qualifying (as defined by the Secretary of Labor) injury or illness” that “manifested itself before or after the member became
a veteran.” Although there currently is no definition of “qualifying,” employers are required to provide their leave now.

The entitlement to take military caregiver leave for the care of veterans extends only to family members of veterans when the veteran
was a member of the Armed Forces at some point in the five years preceding the date on which the veteran undergoes the medical
treatment or receives the therapy that necessitates the leave.

Recommendations

Employers will need to update their existing FMLA policies and ensure that employees are aware that they may be entitled to additional
leave. Even though these amendments slightly reduce the benefits available to eligible families of member of the National Guard and
Reserves, since they extend additional benefits to the families of members of the active duty Armed Forces, and, for the first time, extend
benefits to the families of seriously injured or ill veterans, employers should expect that more employees will be entitled to leave. It is
anticipated that the DOL will revise its required FMLA notice and its FMLA regulations to implement these new provisions.

Since, in a little-noticed provision,' the FMLA regulations now require that employers include all of the information in the DOL'’s notice in
their handbook, employers should take this opportunity to ensure that their current FMLA policy is compliant and watch for the release
of a revised notice.

Mark T. Phillis is a Shareholder in Littler Mendelson’s Pittsburgh Office. If you would like further information, please contact your Littler attorney at
1.888.Littler, info@littler.com, or Mr. Phillis at mphillis@littler.com.

* See 29 C.F.R. § 825.300(a)(4).
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