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Additional requirements for “Group Layoffs.”8.	  The publication also reaffirms the additional OWBPA requirements for “exit 
incentives” or “other employment termination programs” offered to a group or class of employees.

The consideration period must be 45 days.•	

The employer must give certain written disclosures.•	  Specifically, the employer must inform employees in writing of the    
“decisional unit” – the class or group of employees from which the employer chose the laid off employees, the “eligibility factors” 
for the program, applicable “time limits,” and the “job titles and ages of all individuals” eligible or selected, and not eligible or not 
selected, for the program.

The document also states that the above requirements are the minimum required for a valid age discrimination release. A release may 
still be invalidated if an employer uses fraud, undue influence, or other improper conduct to coerce the employee to sign it, or if it contains 
a material mistake, omission, or misstatement. The document also reaffirms the indication in applicable regulations that employers may 
not “renege” on promises contained in a release or impose other penalties after an employee had filed a lawsuit challenging the validity 
of a waiver.

Questions Raised by the Publication
While the guidance should be viewed as a resource for employers offering severance agreements to its terminated employees, it is also 
important to note that the EEOC takes some questionable positions in its publication.

First, the publication takes certain expansive views of potential waiver or release issues. For example, the document states that “any 
provision” that attempts to limit an employee’s right to file a charge or participate in an EEOC investigation is “invalid and unenforceable.” 
In making this assertion, the EEOC does not specify whether the inclusion of such a provision invalidates that particular clause or 
whether it renders the entire agreement unenforceable.

Second, the document raises some questions about an employer’s rights when modifying a severance agreement after it is issued. The 
EEOC presents an aggressive view regarding an employer’s inability to correct a waiver or release agreement that fails to adequately 
comply with the OWBPA. The document cites to the district court case of Butcher v. Gerber Products Co.1 for the proposition that “an 
employer is allowed only one chance to conform to the requirements of OWBPA and cannot ‘cure’ a defective release by issuing a 
letter to employees containing OWBPA-required information that was omitted from their separation agreements and request that they 
either ‘reaffirm’ their acceptance or ‘revoke’ the release.” The EEOC provides no rationale for this extreme view and does not appear to 
consider situations in which the employee is unharmed by the error in the original release.

The EEOC also seems to take a narrow view of an employer’s ability under the OWBPA to limit a restarting of the 21-day or 45-day 
consideration period when the employer agrees to improve its original offer. The OWBPA regulations state that the parties may agree 
that material changes to the initial offer do not restart the running of the consideration period.2 Some employers will rely on this provision 
to specify that an improved offer must be accepted within the original consideration period. In this new publication, however, the EEOC 
states flatly that the time period for consideration starts over if the offer is materially changed.

Third, the document provides recommendations to employees that fall outside the EEOC’s normal area of jurisdiction. The EEOC’s 
publication includes an appendix with an “Employee Checklist” for “What to Do When Your Employer Offers You a Severance Agreement.” 
Generally, this checklist restates the requirements for statutes the EEOC administers as outlined in the main document. But the checklist 
also includes a general recommendation that the employee ensure that her severance agreement does not release “nonwaivable rights,” 
including “unemployment compensation benefits, workers compensation benefits, claims under the Fair Labor Standards Act, health 
insurance benefits under the Consolidated Omnibus Budget Reconciliation Act (COBRA), or claims with regard to vested benefits under 
a retirement plan governed by the Employee Retirement Income Security Act (ERISA).” These statutes and state laws are outside the 
EEOC’s normal areas of jurisdiction.
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The U.S. Department of Labor has primary responsibility for administering COBRA and has published its own documents with interpretive 
guidance. One such document specifically considers a situation in which a qualified beneficiary waives COBRA coverage, including how 
a beneficiary might later revoke such a waiver. Some might consider the EEOC’s purported attempt to advise employees on an this area 
of law to be inappropriate, as well as inaccurate.

Similarly, the EEOC’s suggestion that claims under ERISA cannot be waived does not appear to be based on existing legal authority. 
While ERISA does prohibit certain types of waivers, including waivers of future rights, it is well established that potential ERISA claims 
can be waived by releases that are knowing and voluntary. Finally, while many states do prohibit waivers of unemployment and workers’ 
compensation benefits, the EEOC may act out of turn in making its blanket assumption that any such claim cannot be waived in any 
jurisdiction in the county.

Conclusion and Recommendations
While the EEOC publication is intended to provide guidance on the release and waiver of employment discrimination claims, it is by no 
means a comprehensive list of requirements for severance agreements or releases. There are many existing regulations, compliance 
requirements, and specific workplace issues that the document does not intend to address. The publication also does not appear to 
alter the validity of existing Littler guidance on releases, including Littler’s July 2007 Insight, Recent Court Decisions Identify Concerns 
in Drafting Releases, on drafting releases. The following actions are suggested in response to this EEOC policy guidance:

As always, it is important for employers to carefully draft release agreements to adequately comply with all applicable law and to •	
ensure the enforceability of waivers of employment discrimination claims.

Be sure releases specifically comply with points (a) through (h) above in order to comply with the OWBPA.•	

Pay special attention when conducting group terminations that the age disclosure is accurate. Most often clerical mistakes, such as •	
leaving off individuals considered for the layoff or not providing the correct ages or job titles, subject releases to invalidation.

Consult with counsel to determine the proper decisional unit, eligibility factors, and time limits applicable to a reduction in force.•	

Kerry E. Notestine is a Shareholder and Kelley Edwards is an Associate in Littler Mendelson’s Houston office. If you would like further information, 
please contact your Littler attorney at 1.888.Littler, info@littler.com, Mr. Notestine at knotestine@littler.com, or Ms. Edwards at kedwards@littler.
com.

1 8 F. Supp. 2d 307 (S.D.N.Y. 1998).
2 29 C.F.R. § 1625.22(e)(4).


